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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2134 
CLARA E. FISHER, Plaintiff, 
ven~us 
TI:IE GLOB:bJ BREWING COMPANY, INCORPORATED, 
A FOREIGN 1CORPOR.A.TION, Principal Defendant, 
AND MORRIS GINSBERG, INDIVIDUALLY AND 
TRADING AS CITY BOTTLING WORltS, Co-defendant. 
PETITION FOR WRIT OF ERROR. 
'l'o the Honorable J'ltstices of the 8upre1ne Court of .Appeals 
of l'ir.qinia.: 
Your petitioner, Clara E. Fisher, respectfully represents 
that she is aggrieved by a final judgment of the Circuit Court 
of the City of l?ortsmouth. Virginia, rendered against her 
on the twenty-sixth day of September, 1938, in favor of the 
principal defendant in attachment proceedings pending in 
said court for personal injuries sustained by the plaintiff. 
vVe 'vill hereinafter refer to your petitioner as plaintiff, 
and to the Globe Brewing ·Company, Incorporated, as prin-
cipal defendant, and l\Iorris Ginsberg as co-defendant, in 
accordance with their respective positions in the lower 
court. 
2>~< *A tru11sctipt of the record, with the exhibits, is filed 
here·with. to ·which refer(lnce is madP.. 
This petition is adopted as the openin.~ brief for your peti. 
tioner, a copy was d<'livered to counsel for the principal de. 
fendant on the 25th day of January, 1939. Oral argument of 
thi~ petition is requested. 
2 Supreme ~Court of .Appeals of Virginia. 
FAC~rs. 
On the 13th day of December, 1936, the plaintiff drank a 
bottle of beer known as Arrow Beer which was manufactured 
by the principal defendant, the Globe Brewing Company, and 
by reason of the neg·Iig·ent preparation of said beer the peti-
tioner sustained personal injuries necessitating the attend-
ance and treatment of physicians. 
·upon a trial of the issue of negligence, upon proper in-
sh·uctions of the court, the jury found a verdict of four hun-
dl'ed dollars ($400.00) for the plaintiff on the 22nd day of 
August, 19H8. 
On September 26th, 1938, the learned Trial Judge set aside 
the verdict of the jury and entered up judgment for the de-
fendant. 
ThH ·error assigned is : 
1. The court erred in setting aside the verdict of the jury 
and entering- judgment for the defendant as set out in 
3*' bill *'of exceptions number 1. 
LAW AND .A.RGUNIENT . 
.All of the authorities are unanimous that a verdict must 
not be set aside if there is a conflict of testimony over which 
faii·-1ninded men might differ. To cite authorities would be 
superfluous. 
Restrictions U 110n S e.ttin_q .Aside V e1·dict. 
The verdict must be set aside before judg·ment is entered, 
and this cannot be done if there is a conflict of testimony on a 
material point over which fair-minded men might differ. 
Gregory v. Seaboa1·d Air J.Ane R. Co., 142 Va. 750, 128 S. E. 
272. 
Finn Convir:tion That Verdict Is ~W1·on.q . 
.A trial court is not warranted in setting- aside a verdict 
mordy because the court, if upon the jury, "\vould have ren-
dered ::~ different verdict. Sykes v. Bro1m1,, 156 Va. 881, 159 
S. E. 202. 
An examination of the transcript of the evidence accom-
rnuying this petition will indicate that the jury w·ere not only 
fully ju~tified in rend~ring a verdict for the plaintiff, but 
tl1at there ~oulcl have been no other fair and just verdict. 
For the reason above set forth, the Circuit Court of the 
City of Porh;month, Virginia, erred to her prejudice in . 
4«' its ruling *and judgment aforesaid, ancl for the error so 
ntade, the judgment of the Circuit 'Court of the City of 
•· 
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Portsmouth against this plnintiff as heretofore set out should 
be set aside by tlris Honorable Court and a judgment entered 
for the amount of the verdict by this court. 
And your petitioner accordingly prays that this Honorable 
Court will grant her a writ of error to the judgment afore-
said. and will revie'v and reverse the said judgment and re-
instate the verdict of the jury and enter judgment on the said 
verdict. 
And as in duty bound, your petitioner will ever pray, etc. 
CI.1ARA E. FISifER, 
By LOUIS B. FINE, 
S. P. CLAlTD and 
LOUIS B. FINE, 
Attorneys for Clara E. FishPr. 
Of Counsel. 
I. Louis R. Fine. whoRe address is Bank of Commerce 
Buildinp;, Norfolk, Virginia, a duly qualified attorney prac-
ticing· in the Supreme Court of Appeals of Virg·inia, do cer-
tify that, in n1y opinion, the judgment complained of in the 
foregoing petition should be reviewed. 
LOUIS B. FINE. 
Roceived .Tan. 25, 1939. 
.J. W. E. 





Pleas before the Circuit Court of the City of Portsmouth 
on the 25th day of November, 1938. 
Clara E. Fisher. Plaintiff, 
'l'. 
The Gloh0 Rrewin,g· Company, Incorporated, a foreign cor-
poratiOll, and ~!orris Ginsberg, individual1y and trading as 
City Bottling vY orks, Defendants. 
TTPON A PETITION FOR AN ATTACHlvi:ENT. 
Be it remembered, that hPretofore, to-,vit: In the Clerk's 
Office of the Circuit Court of the City of Portsmouth, on the 
4 Supreme 'Court of Appeals of Virginia. 
2nd day of April, 1937, came the plaintiff, by counsel, and 
filed her petition for an attachment which is in the words and 
:fig·nres following, to-wit: · 
To: The Judge of the aforesaid CQUrt: 
Your petitioner, Clara E. Fisher, respectfully represents: 
1. That on the 13th day of December, 1936, she purchased 
a bottle of beer l\nown as Arrow Be~r, which was manufac-
tured by the principal defendant, The Globe Brewing ·Com-
pany, 'vhich was under the seal of the said principal defend-
ant, and then and there your petitioner drank said 
page 2 ~ beer and by reason of the negligent preparation of 
the said beer on a date before the 13th dav of De-
cember, 1936, said beer contained an adulterant and as a 
consequence of the adulterant in said beer, your petitioner 
was caused to sustain severe personal injuries all over her 
p·erson, necessitating the attention and care of physicians, 
'\\'hereby she "ras caused to lose time from her ·work and ex-
pend n1miies in endeavoring to .be cured, and to suffer pain 
in body and mind. 
2. That the least which your petitioner is entitled to claim 
is five thousand dollars ( $5,000.00) by reason of the adulter-
ated product manufactured by the said defendants. 
1"_•he said Globe Brewing Company is a foreign corporation 
and is not do1nesticated in the State of Virg·inia. 
The said co-defendant, ~[orris Ginsberg, trading as City 
Bottling 'Vorks. is located in the City of Portsmouth, Vir-
ginia, and is indebted to the said Globe Brewing Company 
in a larg(l amount and the j said co-defendant has in his pos-
session other good~ and chattels which are the property of the 
said Olohe Hrewingo Company, in addition to the indebted-
ness that it owes the Globe Brewing Company. 
WIIEREFORE your pc-!titiouer prays that an attachment 
may issue against all the choses in nction of the said principal 
defendant.~ 'vhich are in thP- poss(lssion of the said so-defend-
ant, 1Yiorris Ginsberg, tradin~· as City Bottling Works. 
Your petitioner further prays that the said at-
page 3 ~ tachment n1av be? returnable to the said court on 
the 20th day· of April, 1937. 
CLARA E. FISHER, 
By SHIRLEY P. CLAUD, 
LOUIS B. FINE. 
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State of Virginia, 
City of N orfol~, to-wit: 
This day personally appeared before me, Lillian Marx, 
:a notary public in and for the city and state aforesaid, Shirley 
P. ·Oland .. of counsel for Clara E. "F'isher, who first having 
been duly sw'Orn, deposes and says that all the facts and mat~ 
tors set forth hereinabove are true to the best of his knowl-
-edg-e and belief, except such matters as he relates on informa-
ti-on, and those he believes to be true. 
SHIRL·EY P. CLAUD. 
Subscribed and sworn to before me this 2nd day of April, 
1937 .. 
My com. expires 2-26-BS. 
LILLIAN. MARX, 
Notary Public. 
page 4 ~ The attachment referred to in the foregoing peti-
tion is in the 'vords and figures following, to-wit: 
The Commonwealth of Virginia, 
To the Serg·eant of the City of Portsmouth Greeting:-
"\Vhereas. Clara E. Fisher, plaintiff, has this day filed in 
the Clerk's Office of our Circuit Court of the City of Ports-
mouth, a petition duly sworn to, praying for the issuance of 
an attachment against The Globe Brewing Company, Incor-
pol nted, a foreig·n corporation, principal defendant, and Mor-
ris Ginsberg·, individually and trading as City Bottling 
\V orks, co-defendant, upon the grounds set out in said peti-
·tion: 
'J.ll}JijREFORE, "\VE 1CO~Il\tfA.ND YOU that you attach all 
the versonal estate and all the choses in action of the said 
principal defendant "Thich are in the possession of the said 
co-defendant, 1\tiorris Ginsberg, trading as City Bottling 
'vV orks : and so much of. the land, tenements, goods, chattels, 
1noneys and effects of the principal defendant, not exempt 
from execution. as will be suffi:~ient to satisfy the demand of 
the plaintiff, as claimed in said petition, to-wit: for the sum 
of FivP. Thousand dollars and No cents ($5,000.00) and the 
co~ ts ; and if any tangible personal property be taken posses-
6 Supreme Court of Appeals of Virginia:. 
sion of by you hereunder, you shall keep the same in your 
possession to satisfy any judgment that may be recovered by 
the plaintiff in this proceeding. 
wE :B,UR,THER COl\Il\IAND YOlJ that you summon the-
said defendant The Globe Brewing Co., Incorpo-
page 5 ~} rated, a foreign corporation, and Morris. Ginsberg, 
individually and tradin.!r. as City Bottling vVorks if 
they be found within your city, or in any city or county 'vhere-
in you may have seized property, under and by virtue hereof, 
to appear before our Circuit Court of the City of Portsmouth,. 
at the Courthouse thereof, on the 20th day of April,. 1937,. 
and answer said petition or state the grounds of defense 
thereto. -· · 
And then and there make known how vou shall have exe-
cuted this writ. w 
vVifness. l{(~nnPtb A. Bain. Jr., Clerk of our said Court, 
at his office, this 2nd day of April, 1937,. in the 161st year of -
the Commonwealth. 
Teste: I{ENNETH A. BAIN, JRw, Clerk~ 
By DORIS V. MA.TOR! D. C. 
And the return of tile Serg·eant of the City of Portsmouth,. 
on the foregoing attadunent is in tlw 'vords and fig·ures fol-
lowing,. to-wit: 
Executed this 2 day of April, 1937, in the City of Ports-
- month. Va., delivering· copy of the within attachments to 
J\IIorris Ginsber~. in person, R. E. Glover, City Serg't. by 
Geo. A~. White, Deputy Serg't. 
Executed in the City of Portsmouth, Va., this 2 day of 
April, 1937, by delivering a copy of tl1e within attachments 
to l\.forris Ginsberg, in person, who is the President 
page 6 ~ of City Bottling \Vorks, of the 'vit~in named defend-
at1t corporation, City of Portsmouth, Va., in which 
city an office of the said corporation is located. R. E. Glover, 
City Serg't. by Geo. A. White, Deputy Serg't. 
Virginia: 
In the Clerk's Office of the Circuit Court of the Citv of 
Portsmouth. on the 16th clav of Novemher, 1937, the foilow-
ing mandate was received and record~d. which is in the 'vords 
and figures following, to-wit: · 
Clara E. Fisher v. Globe Brewing Company, Inc. 7 
Virginia: 
In the Supreme Court of Appeals held at the Library 
Building in the City of Portsmouth, on Friday the 12th day 
of November, 1937. 
Upon the petition of Clara E. Fisher a writ of error and 
suversedcas is awarded her to a judgment rendered by the 
Circuit Court of the city of Portsm<;>uth on the 2nd day of 
July, 1937, in a certain attachment proceeding then therein 
depending wherein the said petitioner was plaintiff and The 
Globe Brewing Company, Iucorporated, was principal de-
fendant and ~[orris Ginsberg, individually and trading as 
City Bottling 'Vorks, 'vas co-defendant, upon the petitioner, 
or some one for her, entering into bond with sufficient security 
before the clerk of the said ch·cuit court in the penalty of 
three hundred dollars. with condition as the law directs. 
A Copy, Teste: 
M. B. WATTS, Clerk. 
page 7 ~ Virginia : 
In the Clerk's Office of. the Circuit Court of the City of 
Portsmouth on the 21st day of June, 1938, the following man· 
date waR received and recorded, 'vhich is in the words and 
fig·ures following, to-wit: · 
Virginia: 
In the Clerk's Office of the Supreme Court of Appeals, 'in 
the City of Richmond, on the 11th day of June, 1938. ~rhe 
following· copy of an order of this court, entered at its place 
of session nt 'Vytheville, was this day received by the Clerk 
here: 
"Virginia: 
"In the Supreme Court of Appeals held at the Courthouse 
in the Town of Wytheville, on the 8th day of June, 1938. 
Clara E. Fisher. Plaintiff in error, 
a,qainst 
The Globe Bre,ving Con1pany, Incorporated, and 1\{orris 
Ginsberg-, individually and trading as City Bottling Works, 
Defendants in error. 
8 Supreme Court of Appeals of Virginia. 
Upon a writ of error and supersedeas to a judgment ren-
dered by the Circuit Court of the City of Portsmouth on the 
2nd day of ~T uly, 1937. 
This· cause which is pending in this court at its place of 
session at Richmond, havin~ been fully heard but not de-
termined at said place of session this day came here the par-
ties, by counsel, and the court having maturely considered the 
transcript of the record of the judgment aforesaid and argu-
ments of counsel. is of. opinion for reasons stated in writing 
and :filed with the record, that there is error in the 
page 8 ~ judgment complained of. It is therefore adjudged 
and ordered that the judgment aforesaid be, and it 
is hereby reversP.d and annulled, and this cause is remanded 
to the said circuit court for further proceedings to be had 
therein in accordance with the views expressed in the said 
written opinion of this court. And it is further adjudged 
and ordered that the plaintiff in error recover of the de-
fendant in error her costs by her expended about the prosecu-
tion of her writ of error and sttpersedeas aforesaid herein. 
~Tbich is ordered to be entered in the order book here and 
forthwith certified, together with a certified copy of the opin-
ion in this case, to the clerk of this court at Richmond, who 
will enter this ordP.r in the order book there and certifv it to 
the said circuit court. • 
A copy, 
Teste: J. 1\L KELLY, C. C. 
Teste: l\L B. Vv ATTS, Clerk. 











Teste: 1\L B. WATTS, C. C. 
pnge 8_.:\ ~ A"nd at another day, to-wit: At the Circuit 
Court of the City of Portsmouth, held on the 27th 
day of June, 1.938. ·. 
At this da.y came the parties by their Attorneys and there-
Clara E. },isl1er v. Globe Brewing Company, Inc. 9 
upon, the defendants, by counsel, tendered a plea of '' Gen-
eral Issue'', to which plea, the plaintiff replied generally and 
issue is joined thereon, and thereupon, on motion of the de-
fendants, leave is given them to :file Special Pleas within Ten 
(10) days from the entry hereof. · 
And at anotJ1er day, to-wit: At the Circuit Court of the 
City of Portsn1outh, held on the 25th day of July, 1938. 
At tbis day came the parties by their attorneys and there-
upon, the Globe Brewing Company, by counsel, moved the 
court to suppress the depositions taken in the above cause, 
which motion is continued to July 30th, 1938. 
And at another day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 30th day of July, 1938 . 
. A.t this clay came the defendant, The Globe Brewing ·Com-
pany, Incorporated, a foreign corporation, by counsel, and 
n10ved tl1e Court to suppress the depositions of Clara E .. 
IIaynes, heretofore filed on behalf of the plaintiff, which mo-
tion being heard, the Court doth ~mstain. 
}Jag~ 9 } And at another day, to-wit: At the Circuit 
Court of the City of Portsmouth, held on the 22nd 
day of August, 1938. · 
At this day came again the partie8 by their A.ttorneys and 
thHreupon, came a jury, to-wit: Geo. 0. Diggs, J. H. Belote, 
.T. C. Jiarrell. V. B. Blankenship, S. N. Stewart, W. Y. Hayes, 
and 1{. F. Fitchett. who being duly swm·n the truth to speak, 
upon the issue joined and having fully heard the evidence 
and arv:ument of counsel, retired to their room to consult 
of their verdict and after sometime returned into Court hav-
ing found the following· verdict: ''We the jury, find for the 
plaintiff and fix the damag·es at $400.00. Gco. 0. Diggs, ]'ore-
man.''; whereupon, the defendants, by counsel, moved the 
Conrt to Ret a~ide the ve?rdict and grant them a new trial on 
the ground that the said verdict is contrarv to the law and 
evidence, which motion is continued untii September 8th, 
1938 . 
.And at. another day, to-wit: At the Circuit Court of the 
City of Portsmouth, on the 26th day of September, 1938. 
At this day came a~:ain the parties by their Attorneys and 
the Court having fully heard the motion of the defendants 
10 Supreme Court of Appeals of Virginia .. 
to set aside the verdict on the· ground that the saii:l 
page 10 ~ verdict is contrary to the law and evidence, doth 
sustain the saJlle; it is therefore considered by the 
Court that the plaintiff take nothing· by her bill but for her 
false clamor be in mercy, &c., and that the defendants go 
thereof 'vithout day and recover against the plaintiff their 
costs by them a bout their defense in this behalf expended, t<> 
which action of the court, the plaintiff, by counsel, excepted. 
And at another day. to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 6th day of October, 1938. 
It appearing to the Court that at the trial of this case, the 
defendant employed ~Iessrs. Phlega r and Tilg-hman, to take 
down and transcribe tllP. evidence, and it furtl1er appearing 
that thP. defendant's counsel, at the request of the court, at 
the time of the argtnnent of the defendant's motion to set 
aside the verdict of the jury and enter judgment for the de-
fendant, left with the Court a copy of the evidence and memo-
randum of his argument, and that thereafter the said copy of 
the P.vidence and memorandnrn of argun1ent were returned 
to the Clerk of this Court. It also appearing to the Court 
that counsel for the plaintiff applied to the Clerk for the 
papers in this canse to be delivered to him, and said copy of 
evidence and n1en1orandum of the a rg-umcnt were inad-
vertentlv delivered to ::Mr. Louis B .. Fine, atton1ev for the 
· plaintiff, and the said IJouis B. Fine ha·s refused 
pag·e 11 ~ to return said copy of evidence and metnorandum 
of argument, to the Clerk or to de1iver the snme to 
counsel for the defendant. It further appearing to the court 
tl1at the expense to the defendant for the taking down ·and 
transcribing the evidence is Sixty-seven and 80/100 ($67.80) 
Dollars, and the plaintiff, and her counsel has refused to pay 
to the said defendant or its attorncvs the said sum. It is 
ordered that the said Louis B. Fine,· attorney for the plain-
tiff herein, forthwith turn over and deliver to counsel for the 
defendant the aforesaid copy of tlw evidence and memoran-
dum of argument, unless the said plaintiff or her attorney 
pays the costs of taldn.&; down and transcribing said evidence. 
It is further orderPd that unless said mnount is paid forth-
with the ~aid plaintiff and lwr attorney is restrained and en-
joined from making a copy thereof or using the same in pre-
paring the case on appeal. 
And at another clay, to-wit: At the Circuit ~Court of the 
City of Portsmouth, held on the 13th day of October, 1938. 
Clara E. Fisher v. Globe ~rewing Compa:qy, Inc. 11 
At this day Louis Fine, attorney of record for the plain-
tiff's, appeared, in court, and delivered to Mr. s,vink, attor-
ney of record for the defendants, the record heretofore or-
dered to be delivered by order entered on the 6th day of Oc-
tober, 1938. 
page 12 ~ Virginia : 
In the Clerk's Office of the Circuit Court of the City of 
Portsmouth, on the 23rd day of November, 1938, came the. 
plaintiff, by counsel, and filed her notice, 'vhich is in the words 
and figures following, to-wit: 
Virginia: 
In the Circuit Court of the City of Portsmouth. 
Clara E. Fisher, Plaintiff, 
v. 
Globe Brewing 'Company, Incorporated, a foreign corpora-
tion, 
NOTICE. 
To; Globe Brewing Company, Incorporated. 
TAKE NOTICE: That we will, on the~ 25th day of Novem-
ber, 1938, present our Bill of ExN~ptions to the Honorable B. 
D. White, Judge of the Circuit Court of tl1e City of Ports-. 
nwuth, Virginia, at his office in Portsmouth, Virginia, at 10:30 
A. M., in the matter of Fisher, Plaintiff v. Globe Brewing· 
Company, Principal Defendant, and I\1.orris Ginsberg, Co-
DPfendant, recently pending in that court. 
Also take notice, That on the same day, at 12:00 noon we 
shall apply to the Clerk of the Circuit Court for a trn;ns~ript 
of the record in said action in order to apply for a writ of 
error and supersedeas. 
CLARA FJ. FISHER, 
By LOUIS B. FINE, ,Counsel. 
Service accepted. Swink, Swink & "\V"hite, p. cl. Nov. 23rd, 
1938. 
page 13 ~ A.nd now at this day, to-wit: At the Circuit 
Court of the City of Portsmouth, held on the 25th 
day of November, 1938. 
12 Supreme 1Court of Appeals of Virginia. 
At this day came the plaintiff and presented her bill of 
exceptions, and it appearing to the court that the proper no-
tice has been given to counsel for ihe defendants of the time 
and place of presenting her bill of exceptions, the same is 
signed, sealed and made a part of the record. 
The bill of exceptions referred to in the foregoing order is 
in the words and figures following, to-wit: 
page 14 ~ Virginia: 
In the Circuit Court of the City of PQrtsmouth. 
Clara E. Fishe1·, Plaintiff, 
- v. 
Globe Brewing Company, Incorporated, a foreign corpora .. 
tion, and Morris Ginsberg, individually and trading as 
City Bottling Works, Defendants. · 
BILL OF EXCEPTIONS NUlVIBER 1. 
Be It Remembered, that at the trial of this cause, to-wit, 
on the 22nd day of August, 1938, the following evidence was 
introduced by the plaintiff and the defendant as hereinafter 
shown. and is with the exhibits therein mentioned ali the evi-
dence introduced at the trial of this cause. 
page 15 ~ Note : The jury was selected and sworn. The 
witnessef\ were sworn. 
OPENING STATE~IENTS. 
1\fr. Fine: l\fay it please your Honor, and you, the gentle· 
men of the jury: 
This is the case of Clara E. Fisher, who is the plaintiff, 
who has brought an action against Globe Brewing Company, 
Incorporated, which is a large foreig-n corporation located 
in Maryland, who are the manufacturers and bottlers of beer 
known as Arrow BeP.r. 
The co-dP.fendant in this case is ~{orris Ginsberg, of this 
city, individually, and trading as City Bottling Works, de-
fendant. 
At thP. offset, I would like to mak(_} it clear to you gentlemen 
that this action is not against 1\forris Ginsberg or the City 
Bottlin,g Works. This action is against the manufacturer of 
Arrow Beer. 
l."1ara E. Fi.qher v. Globe Brewing Company, Inc. 13 
The only reason that the party .defendant in the case of 
Ginsberg is in order that this ~Court, you gentlemen, may hear 
this case in Portsmouth and might not have to go to Balti-.. 
more, Maryland, where this company is located, and they are 
. only put in here for jurisdictional purposes. So 
page 16 ~ that this case is not being tried against the Ports-
mouth man, Ginsberg, but only against the manu-
facturer of the beer. 
The evidence will show that on the 13th day of December, 
1'936, this young lady \vas visiting a lady, l\1:rs. Baker, in the 
City of Norfolk. They were playing card~. It was on a 
Sunday, on the 13th-! am not positive about whether it was 
Sunday, or not, but, anyho\v, it was on th~ 13th of Decem-
ber. 
They ordered some beer, the lady of the house, from 
Payne's Drug Store~ \vhich is located in Norfolk on Princess 
Anne Road and Granby Street, at the northeast corner. 
This bP.er \vas delivered to the home of Mrs. Baker, and 
they opened the beer. Miss Fisher put the beer in a glass, and 
Bhe drank some of this beer. and. after she had drank some 
of it, it was remarked by her that the beer smelled of kero-
sene, that there was something in it. 
After she had drank this beer, something about half an 
hour to an hour afterwards, she had the most excruciating 
pain. and they finally called the doctor to attend he1·. It was 
necessary for the doctor to give her a hypodermic needle to 
r~lievP. her of this severe pain. The doctor continued Rtay-
ing there for ~on1ewhere nn honr or two hflurs t6 see whether 
this relieved hPr. It was all in her stomach and kidneys. 
He stayed there and gave her a second hypodermic. needle, 
and then, the next day, she was treated by the doctor. 
The evidence will show you gentlemen, under the 
page 17 } depositions in this case,-and her deposition was 
taken because this lady, who was formerly a resi-
dent of Norfolk has now gone over to the West Coast, in 
California. Pursuant to law. and as his Honor will instruct 
you at the proper time, we gave ~fr. s,vink, who is the lawyer 
for the Brewing Company, notice that we were going to take 
thP. deposition of this lady. 
She testified that she sustained such injuries that she could 
not urinate. I do not know whether you gentlemen have had 
any kidney trouble, or whether you had any pain there, but 
that had a very severe effect on her, and she was otherwise 
in pain and suffered for some while. \Ve do not contend, I 
\Vant to tell you gentlemen at the outset, that she was per-
manently injured for the rest of her life, but she suffered 
some and she had considerable pain. 
14 Supreme Court of Appeals. of Virginia. 
Now, if you believe that, t.:llat this beer contained an adul-
terant and contained this kerosene (and the evidence will fur-
ther show that it had too much of this in it), the 'COurt will 
instruct you gentlemen that it is not incumbent upon my as-
sociate, Mr. Claud, who represents this lady with me--Mr .. 
Shirley P. Claud, formerly of Portsmouth,.-that we have to 
point out to you absolutely affirmatively ho\v these objects 
got into the bottle, but if you believe it was in the course of 
manufacture that these objects got into the bottle, then you 
have the right to infer that the defendant bre"Ti.ng 
page 18 } company was rieglig·ent, and that the plaintiff is 
entitled to a vei·dict at your hands for snch amount 
as you think proper and fit. We ask your indulgence in this 
matter. 
l!r. Swink: Your Honor, I would like for the jury to re-
tire a moment. I want to make a n1otion on the opening state-
ment before we go further. 
~The Court: Make it rig-ht now. All right, gentlemen, ste1~ 
into the room. 
Note : The jury retired from the room. 
Mr. Swink: Your Honor, from the opening statement of 
Mr. Fine, I judge that the basis of recovery, if any, is ba~ed 
on an implied warranty-that is, a contractual relation 
rather than negligence. 
Now, if that is so, I had construed the petition for attach-
ment as a tort action, and, of course, then there 'vould be 
necessity on the part of the plaintiff to show actionable neg-
ligence. 
I realize that it is settled if she is proceeding on contract, 
that if she purchased and paid value for the beer, there is 
a contract and an implied warranty that it is wholesome food 
for human .consumption. 
Now, my motion is that the plaintiff be required to state 
at this time ~·hother <l1. not he is proceeding un-
page 19 ~ der the contract that we had sold her wholesome 
beer or a tort action. Of course, you cannot com-
bine the two, but it seems to me it is proper at this time, be-
fore we go any further, to have the plaintiff declare whether 
he is proceeding a11d expects to recover under the implied war-
ranty that it was "rholesome and fit for human consumption, 
or that there wa.s a tort or negligent manufaeture of the 
beer. 
The CotJrt: As I understand the law in Virginia. von can-
not recover on implied warranty but neg·lig·ence and reasnn-
able care. That is my understanding of the law. That being 
Clara E. Fisher v. Globe Brewing Company, Inc: 15 
h•ue, h~ ~ould hh~c to ~ho~v nt~g1igeric~ itnd riot. ori ari. im-
plied Warranty: . 1 , ·. : •• ., · • ' -•· :· • 
Mr. Fine: If y(nu Honor l)leas.e, the. attach.merit ,is sel~ 
explanatory. I alleged negligence ,\rheri I brought this peti-
tion. and I do so today, and it so states. I will reaa it {reads 
same) .. We rely, on that. .. , . : , 
. Let me state further, if your Honor please, this petitio1i 
for attachinP-nt wa~. drawn whh a view ,to conforming tq 
your H-onor's dec~sion in the case of Krause v. Norfolk Coca-. 
Cola Bottling 1Yorks that went up from this Court to the 
tlourt of Appeals, and in which .your Hon<;>_r w~ts si.1stained .. 
~- ~ir. Swink: . Your Honor, iny ~ns'\ver to-that is that the 
latest case is Colonna v. Rosedale Dairy Con~pa;ny. Then~ 
. . ~[r. Colonna's son drank some milk that was con.:. 
page 20 ~ taininnted. Tlwr~e '\"ere two counts, one in con-
. tract that the milk was sold to the public and there · 
was an implied _warranty that. it -was for human consumption. 
The second count was .. on tort for negligence. Now, at the 
outset of the case, on a motion. of the defendant, he was re-
quired to a~cnd the contract count and to state in the amend-
ment whether lw ·relied upon an express or upon an implied 
warranty. This he did over .prQtest ... T-here is no merit in 
the protest. He elected to proceed under that contract or-
in1plied warranty; and. the Col:lrt says in that case it. is based 
on contract, and it sustained his demurrer as to the tort ac-
tioo. . 
Now,- if l\Ir. Fine .intends to contend in this case that he is 
pr-oceeding·. on the ground of negligE'nce, then the question 
of implied warranty, which ·he has stated to the jury that he 
expects ta rely on, has no bearing in this case, and he will 
ha~-e to show aetionable neg·lig·ence. 
. The ·Court~ I understand that. is thP.- law anyway. There 
mig·ht bP an in1plied cont-ract between the producer and pur-
chaser but not between the ultimate consumer and producer. 
I o, .. erruln the motion bPcause ~fr. Fine is relying on negli-
g·elice. . . 
1\fr. Swink: I wish the record to show that I except. 
· · · Note:· The jury tehJrned to the courtroom. 1\{r ~ 
page 21 ~ Swink then made his opening statement. 
· ~ir. Claud: If your Honor please, before we go further 
in this case. I would likP. to n1akc it clear that this plaintiff, 
since bringing the suit, has remarried. Her name is Haynes. 
She lived in Norfolk and went to the \Vest Coast; a few months 
after bf\r return. she marri(ld out there a 1\fr. Havnes. I 
would like to amend the plea, if your Honor please.·· 
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The Court: Has the notice been amended as to the plain-
tiff? 
~{r. Claud : No, it has not been amended. 
Mr. Fine : This is a motion to amend, if your Honor please, 
and 've consider it then as amended, and put in the name 
Clara E. Haynes instead of Clara E. Fisher. 
The Court : All right. 
~1:r. Fine: I will do it with a pencil. 
l\f r. Claud : Gentlemen of the. jury, this is the deposition 
of the plaintiff, 1Clara Fisher. A few mouths after this oc-
currence, she moved to Los Angeles, California. Since then 
she married and her name is Havues. 
Mr. Swink: I think the deposition should be 
page 22 ~ read. 
tion. 
The Court: I think so. Just read the deposi-
Note: The deposition then read is as follows: 
(Copy of this deposition appears with the original tran·-
script.) 
page 23 ~ In the Circuit Court of the City of Portsmouth 
State of Virginia. 
Clara E. Fisher, Plaintiff, 
v. 
The Globe Brewing Company, Incorporated, a foreign cor-
poration, Principal Defendant, 
and 
Morris Ginsberg, individually and trading as City Bottling 
Works, Co-defendant. 
Deposition of Clara E. Fisher, produced as a witness in 
her own behalf, taken before Charles G. Murray, a Notary 
Public in and for the County of Los Angeles, State of Cali-
fornia, at the office of Nat A. Rosenstein, 810 Chester Wil-
liams Building, Los Angeles, California, at 11 :00 o'clock 
A. M. of Tuesday, August 16, 1938, pursuant to the annexed 
Notice. 
Appearances: For the Plaintiff: Louis B. Fine, Esquire, 
By, Nat A. Rosenstein, Esq. 
Clara E. }.,isher v ... Globe Brewing Oonipany, Inc. 1'7 
page 24 ~ MRS. CLARA E. HAYNES, nee, 
CLARA E. FISHER, 
a witness produced on behalf of the plaintiff, being first duly 
sworn on oath testified as follows-: 
DIRECT EXAMINATION. 
By Mr. Rosenstein: 
Q. Your name is Clara E. Haynes 7 
A. Ye'S. 
Mr. Rosenstein: Let the record show, Mr. Murray, that 
the witness, Clara E ... Fisher, the plaintiff in the case of Clara 
E. Fisher versus The Globe Brewing Company, Incorporated, 
and others, being a certain case filed in the State of Vir-
ginia, in the Circuit· Court of the City of Portsmouth, has 
been sworn as a. witness on her own behalf, pursuant to the 
Notice of Taking Deposition, at the hour of .11 :00 o'clock 
A. M., on Tuesdar, this 16th day of August, 1938, at the office 
of Nat A. Rosenstein, Attorney at Law, at Room 810 Chester 
Williams Building, at 215 West 5th Street, in the City of 
Los Angeles, State of California; and that no appearances 
have been made by the defendants, or either of them, or any 
representative on their behalf. 
By Mr. Rosenstein: 
Q. State your name, if you will f 
A. Clara E. Haynes. 
Q. That is spelled H-a-y-n-e-sf 
A. Yes, sir. 
page 25 } Q. You are the plaintiff in this action 7 
A. Yes. 
Q. What was your name in December, 1936? 
A. Clara E. Fisher. 
Q. And you have since married-since the filing of this law-
·suit1 
A. Yes, sir. 
Q. When were you married 7 
A. In 1\farch. 
Q. Of what year Y 
A. 1937. 
Q. Where? 
A. At Long Beach, California. 




l~ Supreme Co-brt of Appeals of Vi:tgiilia~ 
.. . ' M~s. blara E~ Hayne~·, iiee Clara E. Fisher: 
i . . . ••.. , 
Q~ In th~ ·pending actiont 
A~ Xe.s, sir. _ , . . ·, . · 
Q. H~ve yo!l ever had; your deposition taken before t ._ 
A. Yes, this deposition was taken -by my attorney in Nor-
folk, Virginia; and by you in Ju~e, 1937. 
, . Q. I ~ant you t9 listen carefully and answer, all of th~ 
questions that I ask yon, and if yon do not understand a 
question I want you to tell me that you do not so understancl 
f,lnd I 'vill attempt to re-frame the question. Do you under-
stand that! Do you 'ltndersta;nd that? 
. . . . A. res. . ' . ' ( . . I 
page 26 } . Q. 1\nd everything tl1at you say 'vill be taken 
: , down by. Mr. _Murray,_ thi~. Notary,,; .in .s)lortl~an~ 
and. mil then be transcnbed and wntten up lil typewntten 
for:m. .. · . . .. · 
N o,v, o~- December 13, 1936; ,vhere were yon T 
A. At- Mrs. Bakers' home. 
Q. Where is that located~ . 
A. At ~11 G~ay~on, at Norfolk; Virginia: 
Q. At Norfolk, Virginia f 
A. Yes, sir. .. _ ., . , . 
. Q. Yon will notice, :Airs. Haynes, tl1at yon are sitting iii 
a very neisy corner office at the -corner of 5th and Broadway. 
irt·the. City of Los Angeles, and yon will have to keep your: 
voice up. What .did you do that day-strike tl1at-=what time 
of the da.y was it'f · 
A. About four o'clock in the afternoon.-
Q. And what were you doing at Mrs. Baker's homeY 
A. Playing car.ds. 
Q. VV11o were present f . 
A. Mrs. Baker and her niece.· · . 
Q. Do yon· recall the name of her niece f . . . 
A. Mary Alice-I have forgotten ·her last name. 
Q. Wh~t happened· there, if anything 1 · · · 
A. Well, 've were just playing cards and she asked me if 
I wanted to have some beer. . 
Q. Who do you mean by ''She' 1 f .. 
page 27 ~ A. Mrs. Baker. I· told her I did not much car~. 
for beer· but she insisted; and she got two bottles 
of beer and opened tben1- and she poured our bee1· out in two. 
glasses and set them ·at the table 'vhere we were playing, cards 
and she set the remainder of the beer left in the bottle in front 
of us. 
Q. 1n other words, Mrs. Baker poured the beer from the 
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bottles in the living room where you were playing cards Y 
A. It was in the dining room. · 
Q. And she opened two bottles of beer and poured part 
of the contents into the glasses and the remainder sat still 
in the bottle in front of you f 
A. Yes. 
Q. And she did that for her niece and herself, also? 
A. No. Her niece did not drink any beer. 
Q. Did she fill her glass from the samo bottle that she 
filled your glass from? 
A. No. 
Q. She opened up another-a second bottle and poured her 
some into the glass 1 
A. Yes. 
Q. And the remainder was setting in the bottle in front 
of her. Is that right? 
A. Yes. 
Q. Did you drink the entire glass of beer t 
A. No. 
page 28 ~ Q. What make of beer was it-do you recall t 
A. Arrow beer. 
Q. You say you did not drink the entire glass, Did you 
drink a portion of it? 
A. Yes. I almost finished it. 
Q. Why didn't you finish it Y 
A. Well, Mrs. Baker asked me why I wasn't ddnking my 
beer; and I told her it did not taste very good. She said 
"Why" Her's was all right. And I said, ''Mine smells like 
it has kerosene in it and tasted the same". 
Q. Did she taste your beer or smell of your beer t 
A. Yes, she smelled the beer. 
Q. Did she taste the beer that you were drinking? 
A. No. 
Q. "\Vhat happened to the remainder of the beer that was 
in the bottle Y 
A. We took it out into the kitchen and poured it into a clean 
pan and there were two black objects in the beer. 
Q. How did that beer appear to you 1 
A. Well, it appeared to be foggy and cloudy looking. 
Q. Do you know what the black objects were that were in 
the pan with the remainder of the bottle of beer? 
A. No I do not. They were so mashed up that I couldn't 
tell. 
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Q. How large were they 7 
page 29 ~ A. Well, I don't know exactly. One was much 
. larger than the other. 
Q. Well, can you give us an approximate idea as to t)le 
size? 
A. Well, one was about the size of a good-sized pea; and 
the other was larger. 
Q. ~ow much larger f 
A. Well, almost double the size. 
Q. You say she called the drug store? 
A. Well, she called the drug store, yes. 
Q. What drug store? 
A. Paynes Drug Store. 
Q. Where is that located 7 
A. At 12th and Granby. 
Q. In Norfolk 7 
A. Yes. 
Q. Did you hear her conversation with the party at the 
drug storeY 
A. Yes. ·She told Mr. Payne that the beer that he sent 
over seemed to have kerosene in it; and he told her that ·he 
would send :her some more so he sent two more bottles of 
beer over. 
Q. What, if anything happened after you drank this beer?· 
A. Well, in about an hour I got sick at my stomach and 
· with pains. 
page 30} Q. Was that an hour, did you say? 
A. Yes, about an hour. 
Q. What, if anything, did you do Y 
A. I went upstairs, in her home, and I went to bed. 
Q. What, if anything, happened after that Y 
A. Well, I didn't get any better, so around twelve or twelve-
thirty she called her doctor. 
Q. Do you know the name of the doctor Y 
A. Yes. 
Q. What is the name? 
A. Doctor Bland. 
Q. How do you spell that Y 
A. B-1-a-n-d. 
Q. Does he practice medicine in the City of Norfolk? 
A. Yes. 
Q. What time of the day did he arrive at her homeY 
A. At about twelve-thirty. 
Q. At that time just describe your condition and feelings. 
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A.. Well, my stomach felt bloated and there were pains and 
cramps in my stomach .. 
Q. Did you have that fe_eling from the time you drank this 
beer until twelve-thirty! 
A. Yes. 
Q. Between the time you drank this beer, until twelve-
thirty, did you eat any food 7 · 
page 31 } A. No, sir. 
Q. When was the last time you had ~aten any 
food? 
A. It was around twelve o'clock that .day. 
Q. That was twelve o'clock noon f 
A. ~es, sir. · 
Q. It was at the lunch time before this beer episode 7 
A. Yes, sir. 
Q. Where did you ea.tf 
A. At my home. 
Q. What did you eat 7 
A. Lettuce and tomato salad. 
Q. Anything else 7 
A. No. 
Q. And, between the time you had this salad and four-
thirty, how were you feeling before this beer episode Y 
A. All right. 
Q. What, if anything, did the doctor do for you that eve-
ning? 
A. He gave me a hypodermic. 
Q. Did he prescribe any medicine? 
A .. No, not that evening. 
Q. Besides your stomach feeling bloated, did you have any 
pains in your stomach? 
A. Yes, I had sharp pains and cramps .. 
Q. How long did the doctor remain there that evening? 
A. About an hour and a half. 
page 32 ~ Q. Did the pain subside any while he was thereY 
A. No, it did not. 
Q. Did your pains and cramps subside any after he leftY 
A. Well, no, they did not. 
Q. When next did you see the doctor Y 
A. At ten o'clock the next morning. 
Q. Did he come to the Baker home at that time! 
A. Yes. · 
Q. What treatment, if any, did he give you at that tim.eY 
A. He only give me a prescription for a liquid medicine. 
· Q. Did you have the prescription filled 1 
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A. Yes. 
Q. Were you able to get up, yourself, that morning? 
A. No. _ 
Q. When, for the first time after this beer episode, did yon 
urinate? 
A. Around thirty-six hours. 
Q. When, for the first time after this beer episode, did you 
have a bowel movement? 
A. About the same time . 
. Q. That would be approximately thirty-six hours later? 
A. Yes, sir. 
page 33 ~ Q. Did you take a san1ple of your urine to Doc-
tor Bland¥ 
A. No, I did not. I did to Doctor Williams. 
Q. Wba t is his first name 7 
A. Doctor Stuart Williams. 
Q. Is Doctor Williams a practicing physician, practicing 
medicine in the City of Norfolk? 
A. Yes. 
Q. And what is the address of his officef 
A. It is on Grandy Street in the Taylor Building. 
Q. On Grandy Street in the Taylor Building. Is that your 
answer? 
A. Yes. 
Q. When did you see Doctor Williams the :first time after 
this beer episode 7 
A. Well, it was my second urine that I took up to hhn-
I can't just recall the day. 
Q. When was that with reference to the first urine that 
you tool{ the sample of to Doctor Bland Y 
A. I did not take it to Doctor Blana. I took it t.o Doctor 
Williams. 
Q. You did not take any specimen to Doctor Bland? 
A. No, sir. 
Q. Ho\v long, after the thirty-six bonr period, 'did yon 
have a second urinal movement Y 
A. I don't just remember. 
page 34 ~ Q. Would yon say it would be three, four or six 
hours later? 
A. Oh, about three hours, I imagine. 
Q. About three hours later Y 
A. Yes. 
Q. That would be along about the 15th of D~cember, 1936, 
then. Is that coiTect f 
~!~fa fJ· ~i~~rr f.: fl:1Rb~ ~f.~~itt~ r?f.t~~R~' l~C.: 
~rs~ az~r~ ]ft •. !!~~~~f.' ~~~r p-za~a f; f~~h·~~: 
.A., Yes. 
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Q. A~d what, if anytping, did ])oet~~ Wil}ia~~ teJl you 
.about the u:.:ine that you bro~ght in? ·' · · : : ·l • ' , . . .!'.! 
· .A. He said that it had pus in it 
Q. Did you ,suffer any pain .s.uhsequent ~o th~ paj;ns tJiat you 
had on the day of the bee:r epi~o.de? · · · · I · ; :! i 'l 
A. Yes. I had pains in my kidneys a n<l bac)i: . 
. Q. For .w.hat le_ngth of thne .after the. 15~h of pecember, 
.1936! . ' -~ 
A. Well, I w~s sick for about two weeks. 
Q. That was fo1< two \y~~ks 'aJter 'tlw. firs~ dr_in){j.ng o~ the 
-beer? · ' = 
A. Yes. 
Q. Where was the .pain loqat~d.? 
.A. In my kidneys and -back; and in .f!lY s.tomach. 
Q. -Did you ever .have .&ny stomaGh .trou'ble of any kind, 
or kidney trouble of any kind, if you knovi, .before this _·beer 
, episode.? · '· .. 
A. ~No, .. I did. not . 
. page 35·r Q. Do you reea.U o£ ev~r .having suffered pains, 
similar to the pai!J.S you suffered _a_s you bave just 
1described, at any time before. this ~ee.r ~pispdeY · · 
A.-No. 
Q. Did you e;ver. have occas~pn to. ~~~e the d<?ctor treat you 
-before this beer episode T · ·. 
A. Yes,. Doctor. Williams treated. me,.for.l~_ryngitis one time. 
Q. Were you ever treated for stomach, kidney or back ail-
.. ments, or pains of any. kind' · · ' · 
·A. No. 
Q. Before this·. beer episode? 
A. No. . 
Q. Now, when you examined the remainder of the beer from 
the- bottle that.. had been sitting in front of you, after you 
· had drank almost a glass full, did you notice the color of the 
·beer when it.was,in the pan? 
·A.-Yes. 
Q. vVhat c~lo~ was it! 
-A .. It was cloudy and muddy looking. 
,-Q. Npw,. before .this episode, did you at any time suffer 
. while havip.g .YPU~ mens_trual_p~riods Y · 
.A ... -No. 
I Q. s'ince. this beer _episode, ha~e .Y.OU had occasion to suffer 
while h.~ving. your menstrual periods? · · ·: · .. .-· 
. .A:.., -Yes. ·· ' ' ·· , 1 ·:, • ,. • • 
·~-~. :;__ ,_. ~~ 
24 Supreme Court of Appeals of Virginia. 
Mrs. Clara E. Haynes, nee Clara E. Fisher. 
page 36 ~ Q. All right. Will you explain the pains and 
suffering that you have had to undergo Y 
A. Well, I am not very regular and I suffer cramps a.nd 
pains. 
Q. Before this beer episode, were your menstrual periods 
regular? · 
A. Yes. 
Q. And, since then, I understand that you testified that 
your periods have been irregular? 
A. Yes. 
Q. How irregular would they beY 
A. Well, around a month. 
Q. Prior to this beer episode, how often would you natu-
rally urinate during the course of a day Y 
A. Oh, about three times. 
Q. You say three-about three-you mean three times a 
day? 
A. Yes, around three and four. 
Q. And, since this beer episode, how often do you urinate, 
on the average, per day? 
A. Oh, about seven or eight times. 
Q. For what period of time were you unable to work by 
reason of your pain and suffering as you have described, of 
the kidneys, stomach and back, since the beer episode 1 
A. About two mont~s I was constantly sick. 
page 37 ~ Q. You say that you were constantly sick for 
about two months 1 
A. Yes, sir. 
CLARA E. FISHER HAYNES'. 
Subscribed and sworn to before me this 16th day of August, 
1938. 
CHARLES G. MURRAY, 
Nbtary Public in and for the County of 
Los Angeles, State of California. 
My commission expires May 25, 1939. 
The sum of $12.50 has been paid by the plaintiff for fee 
for the taking of the within deposition. 
CHARLES G. MURRAY (Seal) 
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page 38 ~ State of California, 
County of Los ~geles, ss : 
I, Charles G. Murray, A Notary Public in and for the 
County of Los Angeles, State of· California, DO HEREBY 
CERTIFY: , 
That Clara E. Fisher Haynes was by myself, before the 
commencement of this deposition, duly sworn to testify the 
truth, the whole truth and nothing but the truth; that said 
deposition was taken on the 16th day of August, 1938, begin-
·ning at the hour of 11:00 ·o'clock A. M., at S'~ite 810 Chester 
Williams Building, Los Angeles, California. · 
That said deposition was written down in shorthand by my-
self and was thereafter transcribed into typewriting, and I 
further certify that the foregoing 15 pages are a full, true 
and correct transcript of my said shorthand notes. · 
l! further certify that I am not related to any of the parties 
to this action, nor interested financially in the outcome of the 
same, rior am I related to or associated with counsel . on 
either side of the case. · · 
IN WITNESS WHEREOF, I have·hereunto subscribed my 
name and affixed my seal of office this 16th day of· August, 
1938. . 
(Seal) CHARLES G. MURRAY, 
Notary Public in and for the County of 
Los Angeles, State of Califo.rnia. 
My commission expires May 25, 11939. 
page 39 ~ In the Circuit Court of. the City of Portsmouth, 
:Virginia. 
Clara. E. Fisher, 
v. 
RECORD. 
Globe ·Brewing Company, Inc.~ and Morris .Ginsberg, indi-
vidually and trading as City Bottling Works. 
. Stenographic report of all the testimony, together with aU 
the motions, objections, and exceptions on the part of the 
respective parties, the action of the Court in respect thereto, 
all the instructions offered, amended, granted an~ refused, 
26 Supreme ~court of Appeals of Vix~~a, 
Mrs. C. M. Baker .. 
and the objections and exceptions thereto, i\Dd ~H qt~er. in-: 
cidents of the trial of the case of Clara E. Fisher v. Globe ·Br~Wing :company, Incorporated, and Morris. Ginsherg, in~ 
dividuallF, a.nd trading as City Bottling Works1 tried i~ th~ Circuit Court of the City of Portsmouth:r Virginia, on August 
22, 1938, before Hon. B. D. White, Judge O.f &aid Court, an~ 
jury. 
Presen~; ' 'M:essts .. Shirley P. Claud and L,. 13. ·F~n~ for the 
plaintif-f; Messr&. Swink, Swink & White (~Ir.. Qllbert R~ 
Swink) for th·e defendant.. · 
Phlega.r · &. ·~ilgb:man, 
Sho~thajlrl: · Repor'te:rs, 
:Norfolk-Ricb'niond, Va. 
~page 40 ~ · MRS. C. M. BAKER, 
a Witness on behalf af .th_e plain.tiff, b~ing d1,1~y 
sworn, testified as follows.: 
·Exa~ned by Mr. Claull:: 
1 Q. What is your ·name.l 
A. Mrs. C. lL Bliker. 
Q. Where do yon live, .Mrs. BakerY 
A~ 211 Graydon -Avenue. 
~· That is in N ortolk, isn't it f 
·A. Yes. 
Q. Mrs. Baker, do~you·know Clara Edith Fisher, the plain-
tiff in this cas'e· f 
·A. Yes; sir. 
· Q. How long haye·yon known:herf 
.. A. I )lave been kno'\\ring' her quite a while; ~I would .SB:Y 
five or six yea:rs_ · 
Q. Mrs. Baker, on the '13th of December, 1936, w:~s . ~~r~. 
Fish~r a guest in your home f 
·A. Yes. 
Q. Will_ yon speak up, ·please, ·SO everybody· in the ~~urt­
rqom. din hettr ·you t 
·A. Yes. 
Q. What were yon doing tha f afternoon? 
A. We were· playing cards ; · Edith · and~ I .were .s.~~tlng· lD 
the dining room· 'playing citrds. 
Q. In the dining· room· lpl}lying: cards f 
· .A:. Yes. 
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page 41 ~ Q. Was there anybody there besides you and 
Mrs. FisherY 
A. No one but my niece and myself. 
Q. "\Vha t is her name? 
A. Mary Alice Massey. 
Q. In the course of the evening, 'vhat were you doing? 
A. I asked if she would have a bottle of beer; she said 
that she didn't mind; so I ordered some beer from Payne's 
Drug Store. I opened hvo bottles of beer, one for her and 
one for me. She drank all her glass, all that was in the glass, 
and she said it smelled like kerosene oil, and my hands smelled 
like kerosene oil. I smelled of her bottle and glass, and it 
did smell of kerosene oil. ·vve took it in the kitchen and 
put it in the window, and between the sun it looked like bugs 
in it, to me. We went back and were playing cards. I called 
Payne's Drug Store and told them one of the bottles was bad, 
it smelled like it had kerosene oil in it. They said-
Q. vVhen did you do that? 
A. Right after I found that this had l:Hrosene oil in it. 
Q. That is the same day, was it? 
A. Sure. 
By the Court : 
Q. I understand you ordered this beer from the drug sfore 7 
A. Yes, sir. 
page 42 ~ Q. You did not have it in yonr own ice box 7 
A. No. 
Q. They sent it up to yon? 
A. Yes. 
Q. Go ahead? 
A. So I called, and they said that they would send another 
bottle in the place of it. 
By ~fr. Claud: 
Q. You called the same afternoon, did you 1 
A. Yes, right away, after she had drank this beer. So 
they sent a bottle over, and I paid them f0r it but I did not 
send the bottle back 
Q. You mean you paid for the second bottle? 
A. Yes, but I did not send the bottle back. 
Q. Did he ask for it? 
A. I don't remember. The colored boy brought it, if I 
am not mistaken. S'o, in about an hour after that, I guess· 
half an hour or an hour, I don't remember exactly the time, 
but I know it was not long after that· before the girl started 
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to complaining of her stomach. We still kept on playing 
cards, you know, and she said her stomach began to hurt her 
and she had cramps. That was around four o'clock in the 
afternoon that we ordered the beer. 
page 43 ~ Q. How long after she drank the beer did she 
complain of pains y· 
A. I don't remember; half an hour or an hour; she 
went upstairs, and went to bed, and she kept getting worse 
and in pain all the time, and I got some turpentine and hot 
wa;ter and a towel and I put it on the g-irl's stomach until 
way late in the evening and at night, and I said, ''I a.m going 
to call the doctor"· I insisted on calling the doctor, and. 
she said that she didn't want it, and I called Dr. Bland, and 
Dr. Bland came around at 12 :30 or 1 :00 o'clock. 
Q. At night? 
A. Yes, and gave her a hypodermic. 
Q. From the time she was taken until the doctor came, 
was she in bed all that timeT 
A. Yes, she was in bed and in cramps, almost drawed 
double. 
Q. Did she eat any supper? 
A. No, she didn't eat in my house. She came to my house 
after lunch that day. 
Q. About what time did she get to your house that after-
noon? 
A. I don't remember, but it was in the aftern'oon .. but 
we had lunch. She came in the afternoon, but I don't remem-
ber what time. , 
Q. You say the doctor got there at 12 :30 or 1 :00 o'clock? 
A. Yes, sir. 
page 44 ~ Q. Wbat did the doctor do? 
A. He gave a hypodermic and sat around and 
waited, and stayed until around four o'clock in the morning. 
Q. Stayed around until four o'clock in the morning? 
A. Yes. 
Q. How many hypodermics did he give her? ~~> 
A. Two. 
Q. Did he give both at the same time Y 
A. No; he gave one and waited, and later he gave her 
another. 
Q. Did she go to sleep after that Y 
A. She had not gone to sleep when he left. 
Q. And did you stay up with her most of the night 7 
A. All night. 
Q. Did she go to sleep that night T 
Clara. E. Fisher v. Glob-e Brewing Company, Inc. 
Mrs. C. M. Baker . 
..A.. She went to sleep around five o'clock in the morning ... · 
Q. The following morning did she remain at your house 
or go home? . . · · 
A. She stayed at my house all the next day, and the doctor 
~~ . 
Q. She was in bed all the next day 7 
A. Yes, sir. 
page 45 } Q. Did the doctor call to see her the following 
day? 
A. Around ten o'clock the next day. 
Q. vVhat did the doctor do then 7 
A. He wrote a prescription. 
Q. How long was this before Mrs. Fisher got out of bed 7 
A. She got up that same evening, I think it was, and said 
that she had to go home. · 
Q. She did not go home f . . 
A. It was late in the evening, around night; she ·said that 
she had to go home .. 
Q. S'he 'vent home then T 
A. Yes. 
Q. Did you accompany her home f 
A. No. 
Q. She went by herself? 
A. Yes. 
Q. When, after that, did you see her again 7 
A. I saw her the next day-I think it was the next day .. 
Q. I thought you said on Tuesday, 'vasn't it? 
A. I don't remember what day it was. 
Q. What was her condition that day? 
A. Well, she told me what a time she had been having. 
Mr. Swink: Your Honor, I submit what she told 
page 46 ~ her is not proper. . 
The Court: Yes. The objection is sustained .. 
By Mr. Claud: 
Q. Tell what was her condition? 
A. She seemed better than when she left my house, but 
she told me that she was still suffering with her back and 
stomach. 
The Court : Don't tell what she told you. 
By Mr. Claud: 
Q. That night, after drinking the beer, and the following 
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day, when she went home, did she seem to be in much painT 
A. At the time she dl'ank the beer 1 
Q. Yes. 
A. Yes, ~e was in pain. I would not have called the 
doctor if she had not been in pain. 
Q. Where did she complain of having paint 
A. In her stomach. 
Q. During the entire time that she was in your home, 
did she urinate¥ 
A. No, she had not when she left ·my home. 
Q. Did she have a bowel movement while she was in your 
home? 
A. No, I don't think so. I know that she did not, of my 
own knowledge. I know that she had not. 
page 47 ~ Q. Of your own knowledge-! do not mean what 
you were told, but do you know when she first had 
her urinal movement? 
A. No, I do not. I do not l{uow when she first had it after 
drinking the beer. 
Q. 1\{rs. B.aker, I show you a bottle of Arrow Beer in a 
glass containing a portion of the beer, which was poured 
into the glass a few moments ago; can you verify this as the 
bottle and contents? ' 
A. I can't verify the bottle, but it was dark, and we poured 
it out into a clean pan. 
Q. Will you smell the beerY 
A. Yes. 
Q. Does that smell like the beer you first bought from 
Payne's Drug StoreY 
A. Let me smell it. (Witness does so.) Yes. 
Q. It smelled like that Y 
A. Yes. 
Q. I call your attention to the black objects floating in 
that. 
A. Yes, this is the way it looked. 
Q. "Wben yon first poured the beer into the pan, did it pre-
sent an appearance like that t 
A. Yes. 
page 48 ~ By ~fr. Swink: 
Q. Is that the beerf 
A. Yes, that is the beer; absolutely, it is. 
By ~Ir. Claud= 
Q. After this occUITed and after Mrs. Fisher went back 
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to ·her honie, what did. yen do with the beer? 
A. What did you say? . .. ,. . ........ - ·:· · 
. Q: What did you do with. the beer after this happened arid 
after Mrs. ;Fisher went home t. .. . . ', ' ' . l I' . 
. . A. Mrs. Fisher took the beer and said that she was going 
to take it to her lawyer. . 
Q. Do ,you know whom she brought that .. beer.of.? .. ~ . 
r A. I don't kno,v. I don't know who hei· lawyer \Vas uri-
less it was you. 
Q. You accompanied her. to ll!Y office 1 
A. That is right. I came down there with her. I forgot 
. ~Ir. Claud:· If your Honor please, I introduce the beer in 
a glass, together with the objects floating in it. 
· Mr. Swink: I object to that. That in the glass may have 
been-the witness testified the beer in the glass is what she 
poured out; she testified that she didn't know that that was 
. · the bottle. or another bottle that it came out of. 
page 49 ~ · Mr. Claud:. She said ·tM,t she. could ·not ident~fy 
. · the bottle, but that the beer smelled identical w1tli 
the bottle. . 
}..fr. Fine: I think that she used the 'vord "absolutely": 
1\fr. Claud: The same object was floating in the peer. . 
The Court.: Go ahead. I ovet'rule the objection. . ... 
. . ~Ir. Swink: I except so far as the contents of the bottle are 
concerned. 
By Mr. Claud: . 
Q. Did you put anything ·in that beer? 
A. I a~ surprised you ask any such question. 
Q. 1\{rs. Fisher didn't put anything in the beer f 
A. No, absolutely. She didn't have a chance to: 
~Ir. Claud: That is all. Answ·er lVIr. Swink: 
CROSS EXAl\IINATION. 
By ~Ir. Swink: . . . . _ 
Q. Mrs:: Baker, is that the same glass that she was drink-
ing out of? _ .. 
A. No, sir, that is not the same: 
· Mr. Claud: We do not contend that that is the same glass. 
We poured it out in this blue bottle. 
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page 50 ~ By Mr. Swink: 
Q. Have the contents of that glass been in your 
possession since that time Y 
A. Since what time? 
Q. Since this occurrence that you have testified about on 
the 13th of December, 1936? 
A. It has not. No, it has not been in my possession. 
Q. Then, Mrs. Baker, how can you testify that this is the 
same? 
A. It looks like the same. 
Q. Wait until I get through. 
Mr. Fine: I respectfully submit that Mr. Swink should give 
her an opportunity to answer. 
Mr. Swink: I was asking a question. 
Mr. Fine: I object to counsel asking the second question 
until the .first has been answered. 
Mr. Swink: Strike it all out, and we will start over again. 
Mr. Swink: 
Q. Mrs. Baker, if this was not in your possession since 
December 13, 1936, how can you say that it is the identical 
fluid that you served Mrs. FisherY · 
A. I say it smells like it and it looks like it. 
Q. Then you do not mean to say, as Mr. Fine said, that you 
are absolutely sure that it is the same fluid Y 
A. Well, it looks like the same that I gave her, that we 
had at the house. 
page 51 ~ Q. It just looks like it, but you can't say that 
it is the same, because it went out of your pos-
session Y 
A. It smells like it and it looks like it. 
Q. Mrs. Baker-
A. (Interposing) I couldn't swear that it is the same, or 
that it was, but it smells like it and it looks like it. 
The Court: You have told us that three times, and please 
don't tell that any more. 
By 1\llr. Swink: 
Q. 1\IIrs. Baker, you have been a regular customer of Payne 
Drug Company-
A. (Interposing) Yes. 
Q. Now, hold on until I get through. Both before and 
since this incident t 
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A. Yes, I order everything from Payne Drug .Store that 
I use. 
Q. Ho'v long before December '1'3, 1936, had you been order-
ing Arrow Beer from Dr. Paynef . 
A. Oh, up until now. 
Q. I know you do now, but I asked you how long prior to 
December 13, 1936 7 
A. Before¥ 
Q. Yes. 
page 52 } A. I suppose ever since he had it. My son-in-
law from Washington orders it, and he drank the 
beer when he was in Washington, and we started the Arrow 
Beer from Paine's. . · 
Q. You are familiarwith the appearance of ~er, are you 
not? 
A. I don't know the taste of Arrow Beer from Southern 
Beer. I don't know the difference. I take a bottle of beer 
whenever I want with my husband. · 
Q. You wait until I finish with the question. · · You . had 
been ordering Arrow Beer from Dr. Payne for more than 
a year prior to December 13, 1936, hadn't you f 
A. Probably so. I couldn't tell you how long. 
Q. And you drank it and served it at your house? 
A. Sure. · -
Q. Yon kne·w the appearance of beer when it is poured out 
of the bottle into a glass, didn't you? 
A. Well, I don't smell the beer when I drink it, and, of 
course, I don't pay much attention when the foam is on it. 
I don't pay much attention to the foam that is on it. · 
Q. If you had poured that out of the bottle for beer, and 
it had that appearance, leaving out the question of smell, that 
would have called your attention to the fact that that was 
11ot beer or that it was something else f 
A. That beer, when I poured it out, I didn't pay any at-
tention to it. When she drank it and smelled the kerosene 
oil, then is when we took notice of it. You would 
page 53 r not notice the beer if it foamed up. . 
Q. That is a question of opinion. I think I would 
know it if a glass of that color and that smell was served 
me-l think I would notice it. I ask you if you are not 
familiar with the appearance of beer when it is poured out of 
a bottle, and if it came out that way wouldn't it indicate 
to your mind that there was something wrong with that 
beerY 
··,• ' ,. , . ,• . ll.' 
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A. Yes, but I never noticed that beer uritil the foam was 
down off the beer. 
Q. And she had already drank some then?. 1 
~. Yes, she had drank. almost a glass full. 
· Q. Was tbis the ren1ainder of the glass 1 
A. That and what is in the bottle. , ., . . 
I Q: As I understood yon to testify on direct examination; 
this that was in the bottle remained. in the bottle¥ 
~- That was poured out of the bottle. 
Q. How is that? 
A. I say that that wa$ taken out .of that bottle. . 
Q. And she drank a pai~t of it, and that is what was left~ 
as I understood your testimony? · · 
A. Yes, what was left in the bottle. 
Q. Wasn't tbis 'vhat was left in the glassf 
A. In the bottle. 
Q. "'Where. is that that remained in the glass f _ 
A.. Wbat was left in tl1e glass. was about tba.t much (illm~-
. . trating), and she ·poured it in the bottle. That 
page 54 } mucll was left in the bottle. 
Q. Mrs. Ba)\er, you have testified ,that you had 
~een; ordering beer from Dr. Payne for at least a year prior 
to December 13, 1936- . 
A. It might have been-. .. .. 1 • • 
Q. (Interposing) Hold on no,v. Yon have been ordering 
beer· from him and drinking·~ it since that t·ime, and you are 
familiar with the taste of beer and the smell of beer, are you 
not? .. . . . 
· A. Well, I kno'v what tbe smell of beer is and 'vhat the 
taste of beer is, but I .don't Imow· one bottle of beer from an-
other bottle. All. beer tastes alike to me. 
Q. Did yon think it would be necessary for you to drink a 
glass full, as you testified 1\frs. Fisher did, before you could 
have told -that there was something wTong 'vitl1 that beer? 
A. Well, I don't know. If yon ·are very thirsty and take a 
glass of beer, you -probably drink a whole glass before you 
stop and not e'ren taste it. . 
Q. Do you think yon would take a glass of this-
A. No, sir. . , 
Q. If you would exercise your sense of taste and smell; 
yon could quickly ·determine that tbat was not real bee1~;· 
. · · wouldn't :yon T 
page 55 ~ A. (Pause.) 
The Court: Answer the question. 
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Witness: I know that it is not real beer. 
By Mr. Swink: 
Q. How long did you say you had known Mrs. Fisher 7 
A. Oh, I guess about four or five years. · · 
Q. Where was she living in Norfolk? 
A. She was living on lOth Street-137 West lOth Street. 
Q. What did she do? 
A. She was a beauty operator. She had a beauty shop, I 
think, at that time; she had a beauty shop on Princess Anne 
Road, but I am not sure. I know that she sold it, but I don't 
know when or where, but I know that she had a beauty shop 
on Prineess Anne Road. · 
Q. At that time she was suing her husband for divorce, 
was she not? 
A. I don't know. She never mentioned that to me. 
Mr. Fine: I object to that. 
The Court: She has already answered it, but I do not . 
think it material. 
Mr. Fine: They were very fine people. 
Witness: Edith never mentioned to me concerning her 
husband. 
page 56 ~ By Mr. Swink: 
Q. Did she ever mention to you that she was· 
going to California and get married again? 
A. No, sir. 
Mr. Fine: I submit that that is not material. 
The Court: It is not very material, as I see it now, but let 
it go for the time being. 
B.y Mr. Swink : 
Q. At what time did you order that beer from Dr. Payne's 
drug store ? · 
A. Oh, it was in the afternoon. 
By the Court: 
.Q. How long before you drank it, or started to drinking 
it? 
A. I opened it just as soon as we got it, and I think it 
was around four o'clock in the afternoon. 
By Mr. Swink: 
Q. If Dr. Payne's records show that you phoned in about 
36 Supreme 'Court of Appeals of Virginia. 
Mrs. C. M. Baker. 
12 :30 for half dozen bottles of Arrow Beer and they were 
delivered to you at that time by the colored delivery boy-
A. I never ordered any beer from Payne's Drug Store 
until the afternoon, because we had lunch at 12 
page 57 ~ o'clock and we didn't drink any at lunch. · 
Q. When the beer can1e in, did you put it in 
the ice box? 
A. Yes. I ordered three bottles or half dozen, I don't re-
member, but, anyhow, two bottles were opened up. 
Q. If his records sho'v that you ordered six bottles of Arrow 
Beer early in the afternoon, do you say that it is in error Y 
A. SirY 
Q. Would you say that he was in error f 
A. I never ordered the beer until in the afternoon, and 
it 'vas near four o'clock, or around that time. 
Q. You phoned the drug store about four o'clock? 
A. It was not four o'clock. It was before that time. 
Q. And you told them one of the bottles 'vas bad T 
A. I called back and said one of the bottles was bad and 
it smelled like kerosene oil. 
Q. I ask you if you were not told that that bottle would 
be replaced, and you then ordered four bottles' of Southern 
Beer in addition, and that the colored boy then, about four 
o'clock or a little after, delivered the five bottles of beer to 
you, and you paid for four of then1 Y 
A. I don't remember that. 
Q. Do you remember showing the colored boy 
page 58 ~ this bottle ¥ 
A. No, I didn't sho'v it to him at all . 
.By the Court : 
Q. Did you show him the glass? 
A. No, because it 'vas back in the kitchen when he came 
to the front door, and I didn't go back there, and I don't 
think-what would be the use to show it to the colored boy? 
By Mr. Swink: 
Q. Didn't l1e tell you the drug store 'vas replacing that 
bottle, and he was supposed to bring it backf · 
A. I was calling over the telephone, and Clara said that 
she believed she 'vould keep it, as she drank a part of it, 
ancl I paid the boy for the beer that he brought over. 
Q. Was there any quantity of beer in the bottle when the 
colored boy brought the bottle to replace it and these four 
bottles of So·uthern Beer to your house! 
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· A. I don't remember ordering any Southern Beer9 
Q. I expect to contradict you, 1vfrs. Baker, that you did 
show this to the colored boy, and I just wanted to know 
whether or not the same quantity of beer is in there now that 
was there then 1 
A. There was more than is there no,v. 
Q. Where has the rest of it goneul 
A. I suppose it is in the glass that it came out 
page 59~ of. 
Q. When was it taken out of the bottle f 
A. I don't know. Ask the lawyer there. I don't know. 
Q. Didn't he have possession of it, or did you' 
A. He had possession of it. I didn't have it. 
Q. I will ask you if, when the boy brought the other beer 
there, he did not tell you that the drug store would replace 
this bottle, and that he would have to take the bottle back to 
the store' 
A. I called the drug store, and they told me that they 
would. replace the bottle, and to send the bottle back. So, 
after I left the phone, slie said, '' L am going to keep the bottle 
because I drank a part of it, and I am going to keep it", and 
I said, "0. 1{." The boy came with the beer, and I paid him 
for it. 
Q. I will ask you if you did not hand the bottle to him and 
he smelled it and started off, and you stopped him! 
A. No, I did n~t. . 
Q. I ask you if you did not tell him that you and another 
woman had drank half of it, and that she had vomited or 
thrown up? 
A. No, sir, I did not. 
Q. You deny that? 
.l\. On my bonor I did not. 
1\{ r. ·Swink : I think that is all. 
page 60} RE-DIRECT EXA:htiiNATION. 
Bv Mr. Claud: 
"Q. When you order beer and pour it. into a glass, are you 
in the habit of holding it up to the light and inspecting it? , 
A. No, I have not been, but I always will from now on. 
1\Ir. Claud: I think that is all. 
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a witness on behalf of the plaintiff, being duly sw-orn, testi-
. fied as follows: 
Examined b.v Mr. Claud: 
Q. What is your name, Doetort 
A. M. H. Bland. 
Q. You are a physician practicing medicine in Norfolk·; is 
that right? 
A. I am. 
Q. Where were you educated in medicine?' 
A. 1\fedical College of Virginia, graduated in 1932. 
Q. Where did you intern f 
A. Norfolk General · Hospital, in N o:rfolk,. Virginia, two 
years. 
Bv the Court : 
"' Q. Did you attend this lady in December, 1936? 
page 61 }- A. Yes, sir. 
Q. Tell us what the result was? 
A. I was called by Mrs. Baker to see this lady around mid-
night, or shortly after, and saw her in Mrs. Baker's home. 
She was in severe pain, abdominal pain; on examination, there-
was considerable tenderness or soreness generalized over the 
abdomen; I got the history that she had had some beer that 
afternoon, and she thought it had kerosene in it. I adminis-
tered a hypodermic of quarter grain of morphine ·and 105 of 
atrophin. I stayed half an hour and gave the hypo ample 
time to relieve the pain, but it did not, and I repeated the 
hypo in about half an I1our, and shortly after I returned to 
my home_ 
Next morning I saw her again on the way downtown to 
the office; she had not been completely relieved of the pain, 
and I prescribed a mixture which contained bismuth com-
pound and relieved the stomach, and that was· the-last tin1e I 
saw her. 
By Mr. Claud: 
Q. That was the following Monday morning f 
.A. Ye-s. 
Q. Did she still have pain f 
A. She did and was tender over the abdomen. 
Q. Did you treat Iier after that? 
A. No. 
page 62 ~ Q. Had you treated her prior to that? 
A. Never. 
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Q. Fro1n your examination, did you determine that she 
had any abnormality which would cause pain¥ 
A. No. 
Q. Did she giye any previous history of suffering with the 
kidney~ 
A. ·No, she did not. 
Q. Can you tell us the extent of the pain that she was suf-
fering? 
The Court: You can't say. 
Witness: No. 
Bv Mr. Claud: 
.. Q. Was it. a mild pain, or excruciating pain, or state the 
magnitude of it 7 
A. I can only say that one-quarter grain of morphine did 
not relieve the pain in half hour. That should relieve con-
siderable pain. 
Q. What action would a quarter of a grain of morphine 
have on me? 
A. I can't say. 
Q. I mean in the normal individual, Doctor. It would not 
put anybody to sleep, would it? 
A. No. 
page 63 ~ CROSS EXAJ\tliNATION. 
Bv 1\tir. Swink: 
~ Q. Doctor, from your examination and diagnosis, what 
would you say caused this pain 1 
A. I cannot say what caused it. I say the pain was a 
gash·o intestinal pain. She was suffering from the abdomen. 
Q. In that deposition she testified that she had pain in her 
kidnevs and back Y 
A. I did not see her at that time. 
Q. Doctor, would a slight quantity of kerosene in a per-
son's systen1 make them sick or cause them to vomit? 
A. W11at do you n1ean by "a slig·ht quantity"? 
Q. We 'viii say that you can smell it yourself. Will you 
say a swallow or so, or a small quantity of that with kerosene, 
would cause a person to become sick or to vomit? 
A. I would have to say I don't know. 
Q. Yon· never heard anything· more from her aft~r that 
time, did you? 
A. No. She consulted another physician after that. I saw 
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her the two times at night and again early in the morning. 
Q. "\Vas there any indication of any permanent injury 
there? 
A. At that time there was an acute upset, but 
page 64 ~ what the outcome would be no one could tell. 
Q. From your examination and study of the 
case, there was no permanent injury there, was there Y 
A. I saw nothing at that time to lead me to suspect it. 
Q. Did you see anything at a later time? 
A. I only saw her the two times. · . 
Q. Would. kerosene in the system, as Mrs. Baker has tes-
tified to, cause pain in the kidneys and back, as Mrs. Fisher 
testified to in the deposition? 
A. I am not prepared to say. I don't know. 
By the Court : 
Q. You have never prescribed kerosene oil, have you Y 
A. No. 
Q. It is a splendid thing for sore throatY 
A. I have had it on sugar as a kid. 
By ~Ir. Swink: 
Q. She has testified that her urine, several days after, had 
pus in it; would that result from the upset condition which 
you have described Y 
A. In my opinion it would not necessarily follow an upset. 
Q. Of course, you do not know what caused it Y 
A. No. 
Mr. Swink: I think that is all. 
page 65 } At l :07 a recess was taken until 1 :45. 
AFTERNOO:N SESSION. 
Portsmouth, Virginia, August 22, 1938. 
The Court met at the expiration of the re<!ess. 
Present: Same parties as heretofore noted. . 
·Clara E. },isher v. Globe Brewing Oompany, ine. 41 
DR. S. B. WILLIAMS, 
a witness -on behalf of the plaintiff, being duly .sworn,- testi ... 
:fieu as foil ows : 
Examined by Mr. Fine~ · 
Q. You are Dr . .Stewart Williams7 
A. That is right. 
Q. Doctor, of what school are you a graduate? 
A. Medical College of Virginia .. 
Q. What year? · 
A. 1917. 
Q. How long have you been practicing 7 
The Court: Doctor, did you attend this lady! 
Witness~ Yes, sir. 
The Court: Tell what ha_ppened. 
Mr. Fine: I think that he is qualified. 
The Court: He passed the State examination. 
By 1\'Ir. :Fine : . _ 
Q. When did Mrs. Clara Fisher come to see you 7 
page 66 } Do you know the exact date, or do you know about 
when it was? 
A. About the 16th of December, 1936. 
Q. Will you tell his Honor and the gentlemen of the jury 
what you treated her for and what you found Y 
A. I treated her for inflammation of the bladder, called 
-cystitis and having pus in the urine and pain over the lower 
abdomen region. 
Q. Did you make a test of her J,Irine Y 
A. I did. 
Q. What did you find in theref 
A. Pus cells mainly. 
Q. Ifow many times did you see her, Doctor! 
.l\.. Three times. 
Q. Doctor, it has been testified here by J\.Irs. Fisher that 
she suffered about two months; with your experience and your 
education, would that be consistent with the injuries that 
you found or the condition you found? 
A. It is just a matter of opinion. I would say anywhere 
from two 'veeks to two months. 
Q. It is just a matter of opinion Y 
A. Yes. 
Q. This pus in the kidney, is that a painful situation, or 
not7 
42 Supreme ~Court of Appeals of Virginia .. 
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·. _ .A. It is supposed to be from what the patients 
page 67 ~ tell me. 
Q. Including your two trips to this court and 
your visits, how much is your bill for services rendered! 
Mr. Swink: I object to that. 
~ir. Fine: All doctors do not come to court without being 
paid fo1· it. It is common knowledge. 
Mr. S\vink: We haven't anything· to do with it~ 
The Court: I overrule the objection. 
Mr. Swink : I except. 
By l\1:r. Fine : 
Q. vVhat is your bill for having attended here, including 
services! 
A. ~{y professional services, $9.00. 
Q. How much do yon charge for con1ing here? 
A. $15.00 a visit. 
Mr. Swinlr: I object to that. 
The Court:. The objection is sustained. It can go into the 
record, but yon ·will not consider it. 
lVIr. Fine : I 'vould like to argue this. If a person bas a 
.doctor's bill, in order to prove damages it is also necessary 
to have an expert witness to come to court and testify. Ire-
spectfully submit that the bill of the expert witness to attend 
court is proper. 
The Court: Objection sustained. 
Mr. Fine: All right, answer l\{r. Swink. 
page 68 ~ CROSS EXAMINATION. 
By 1\{r. Swink: 
Q. Doctor, can yon testify as to the cause of the inflam-
mation of the bladder and the pus cells in the urine f 
.A. No, sir, I cannot. 
Mr. Swink: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Fine: 
Q. With the major premise that kerosene was in the bottle, 
in the beer, would that irritate the bladder? 
A. In my opinion it would. 
I 
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Herman Rosenbaum. 
RE-CROSS EXAMINATION. 
By Mr. Swink: 
Q. Doctor, kerosene is not an irritant of itself, is itf 
A. Technically speaking, in my opinion any substance that 
is not a food substance would be a chemical irritant. 
Q. Beer itself, then, according to your statement, would be 
an irritant a11d probably cause this pus in the urine! 
A. I want to make it clear that I am not qualifying as a 
dietary expert. The beer is a food content. 
pag·e 69 ~ Q. I understood you to testify in response to my 
question that the inflammation of the bladder and 
the pus cells in the urine, you can't say what caused it? 
A. That is right. 
Q. Your examination did not disclose it¥ 
A. J\{y examination did not disclose the fact of it. 
HER!iAN ROSENBAUJ\1:, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined by Mr. Fine: 
Q. You are Herman Rosenbaum? 
A. Yes. 
Q. You are a rnerchant of the City of Norfolk? 
A. Yes. 
Q. Did you know 1\'Irs. Edith Fisher, and how long have you 
known herf 
A. The only way I knew 1\frs. Fisher at that time, she was 
in my employ about six months. 
Q. Do you know her reputation for truth and veracity in 
the community in which she lived? 
1\Ir. Swink: I object to that. There is no attack on her truih 
and veracity. 
By the Court: 
Q. Do you know her general reputation for truth 
page 70 ~ and veracity? 
A. So far as I know-
Q. Wait a minute. Her general reputation in the com-
munity for truth and veracity Y 
A. Excellent. 
The Court: The objection is overruled. Note his excep-
tion there. 
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MRS. C. M. BAKER, 
a witness on behalf of the plaintiff, recalled, testified as foi .. 
lows: 
Examined by Mr. Fine: 
Q. Mrs. Baker, you have already testified, and I will not 
ask you any other question that you have already testified to. 
Did you know Mrs. Fisher? 
A. Yes. 
Q. How long have you known her 1 
A. About four or five years. I answered that before. 
The Court: She answered that before. 
By Mr. Fine: 
Q. I mean as to truth and veracity? 
A. So far as I know, she was an all right girl. 
Q. Would you believe her in a matter in which she is in-
terested? 
page 71 ~ A. Yes, sir. 
Mr. Swink: He is asking for her reputation. 
Mr. Fine: I want to know if she is a high class woman. 
The Court: One at a time. I can't hear verv well when 
both of you are talking. .. 
Mr. Swink: That is not general reputation. 
The Court: If she knows her reputation in the community 
as to truth and veracity. Do you know her reputation for 
truth and veracity in the community in which she lived f 
Witness: It is all right. 
CROSS EXAMINATION. 
By Mr. s,vink : 
Q. How many times was she there at a beer party? 
A. Never but this one, and that was not a beer party. She 
has been to my house and used my sewing machine and made 
her dresses. 
Q. Did you ever hear anybody discuss her reputation? 
A. I never did. 
Q. Did you ever discuss it with anyone? 
A. No, I did not. 
Mr. Fine: I will ask your Honor to instruct the 
page 72 ~ jury that in the absence .. of anybody discussing the 
reputation, the Court of Appeals has held that it 
is good. 
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Lewis Ginsb.erg. 
The Court: I will sustain the objeetion. The evidence 
is stricken_ out, and the jury instructed not to consider it. She 
does not know her general reputation. 
By Mr. Fine: 
Q. Do you knQw what people think {)f her? 
The Court: Without having heard any discussion of her. 
Witness: I have not heard anybody. 
The Court: You are speaking of your personal opinion f 
Witness: Yes, sir. 
By Mr. Fine-: 
Q. And you have known her how long? 
.A. Five or six years. 
LEWIS GINSBERG, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows.: 
Examined by ~fr. Fine~· 
Q. State your name? 
A. Lewis Ginsberg~ 
page 73 } Q. Your father, Morris Ginsberg, was trading 
as City Bottling· Works; is that correct? 
A. Yes, sir. 
Q. In 1936, 'vere you, or not, the distributor for Arrow 
Beer? 
A. Yes, sir. 
Q. When you buy this beer from the manufacturer, the 
Globe Brewing Company, do you buy that in sealed contain-
ers with the top to it? 
A. Do you mean the cap to the bottle 1 
Q. Yes. 
A. Yes, sir. 
Q. Do you all bother the cap at all 7 
... t\. No, we do not. 
Q. Do you get this stuff in carload lots in boxes f 
A. We get them by truckload or on the boat. 
Q. You do not disturb the bottles at all? 
A. No, sir. 
Q. Any adulterant in it you have nothing to do with at 
all? 
A. No. 
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J. W. Payne. 
Q. You, in turn, sold this beer to Payne Drug Store, in 
Norfolkt 
A. Yes. 
Q. You are the agent for its distribution t 
A. Yes. 
page 7 4 ~ Q. You were on December 13, 1936s and still are! 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Swink : 
Q. Was there any way, while the beer was in the posses-
sion of City Bottling Vv orks, whereby it could be contaminated 
with kerosene Y 
A. No, sir. We do not have any kerosene on our premises .. 
Q. And you deliver the beer to Payne Drug Co1npany in 
the same condition in 'vhich you receive it? 
A. Yes, the same way we unload it off the truck or from the 
boat line we deliver it to then1 in the same wav. 
Q. And there is no kerosene in your place"t 
.... ~. That is right. In other words, the bottles are all cappe~ 
sealed, and if you throw them into water it would not affect 
it at all; nothing can get into it. 
Q. Do you store your beer, when it co~es in, in trnck 
loads, in your store with other things? 
A. No; we have a special place that we keep the beer in. 
We have a special place for beer. 
Q. There is no way that kerosene, if it had gotten into 
beer, could have gotten in 'vhile it was in your pos-
page 75 ~ sessionf 
A. No, there is no way. 
J. W. PAYNE, 
· a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined by 1\ir. Fine : 
Q. You are Dr. J. W. Paynef 
A. No; Mr. J. W. Payne. 
Q. I think that they call you Doctor of Pharmacy f 
A. A lot of people do through ignorance. 
Q. I confess my ignorance. I always thought that they 
·were doctors of pharmacy. 1\{r. Payne, you bought certain 
beer from 1\{r. Ginsberg, trading as City Bottling Works' 
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J. W. Payne. 
A. The Arrow Beer had to come through them. It can 
only be through the distributor. . 
Q. Mrs. Baker, the lady 'vho testified here, was a customer 
at your drug store, was she not? 
A. That is right. · 
Q. And she had purchased beer before this time and since 
that time? 
A. Yes. 
Q. While you bought beer from the City Bottling Works, 
did you ever disturb the package in any way? 
A. What do you mean by ''disturb the package 
page 76 ~ in any way"' 
Q. Open the bottles T 
A .. Onlv when served over the counter. 
Q. When it is sent out for delivery? 
A. No, it is never touched. 
Q. Otherwise, it would be flat? 
.A. Yes. 
Q. You have never done thatf 
.A. No. There is no reason I should do that. 
CROSS EXAMINATION. 
By Mr. Swink: 
Q. How long have you been furnishing or supplying Mrs. 
Baker with Arrow Beer prior to this incident of December 
13, 19367 . 
A. I reckon ever since they have been using it in Norfolk, 
because I think Mrs. Baker has been a customer of mine ever 
since I have been in Norfolk. 
Q. How many years is that? 
A. Row many years have I been in Norfolk Y 
Q. No. !-:Tow long have you been handling· Arrow BeerY· 
A. I think I was the first man in Virginia handling it. 
Q. She has been buying beer from you from that time on T 
A. Yes. 
page 77 ~ Q. lias she been buying Arrow Beer? 
A. Arrow Beer, so far as I know. There is very 
little beer I sell in my place-it is seldom I get a bottle out. 
Q. How often did she order beer from your store? 
A. Well, that is a question I couldn't exactly answer, Mr. 
Swink. 
Q. ':Vas it frequently? 
A. Yes, two or three times a week, and maybe more than 
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that, and maybe she would go some weeks and not order at 
all. 
Q. After this incident of December 13, 1936, did she con-
tinue to buy beer from you Y 
A. Oh, yes. 
Q. Up to this time? 
A. lJ p to this time, yes, sir. 
Q. Did she specify the kind of beer she always wanted? 
A. Yes. In fact, so far as I can recall, she ordered almost 
altogether Arrow. On several occasions, if I didn't have 
Arrow, she would take something else. 
Q. And that has happened since this incident of December 
13, 1H36? . 
A. What do you .mean f 
Q. That she orders Arrow Beer since that time? 
A. Yes. 
Q. Mr. Payne, you buy the beer from City Bot-
page 78 ~ tling· Company? 
A. Yes. 
Q. It is delivered to you in cases! 
A. That is rig·ht. 
Q. What is done with those cases? 
A. The way that we handle beer, I reckon we handle a hun-
dred cases a week, and that is sold in broken lots, and that 
is taken out and put in ice. We have a larg·e ice box in the 
back, which takes care of about twenty cases of beer, and we 
have another on the fountain which will take care of four 
or five, and that is kept cool until ordered. 
Q. Mr. Payne, in putting beer in the counter, I mean in 
the fountain, it is cold water in there from the melting ice; 
isn 't that true~ 
A. In one it is melting· ice and in the other it is Frigi-
daire. 
Q. Do these labels stay on the bottles when they go in 
there? 
A. Tl1e labels will come off. I venture to say there will 
not more than half a dozen in a hundred that 'vill stay ·on 
if they are in the cooler any length of time. Every clay or 
so we have to go in there and clean out the Frigidaire or 
container, the labels where they come off. 
Bv the Court : 
"' Q. When you say "Frigidaire", you mean a 
page 79 ~ bottle cooler¥ 
A. Yes, sir. 
Clara E. ~,isher v. Globe Brewing Company, Ine. 49 
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Q. That has 'vater in it7 
A. Yes, sir. 
By ~Ir. Swink: 
Q. Is there any possibility of this· beer, while in your pos-
session with the crown on it, being contaminated with kero-
senef 
A. I do not see how it could be. I do not have any kero-
sene or have any need for kerosene around my place, and if 
there is any kerosene on the outside of the bottle I would have 
to clean my whole fountain out because mighty little kero-
sene will ruin everything 'vhen it gets into a fountain. 
By the Court: 
Q. You do not use it as a cleaner at all 7 
A. No; I do not carry either kerosene, gasoline, or benzine. 
By ~Ir. Swink: 
Q. In other words, this beer was delivered to Mrs. Baker 
in the same condition in which you received it from the City 
Bottling Company f 
A. No; I imagine it was right hot when it came from the 
City Bottling Company. We deliver it out .of our 
page 80 ~ cooler. 
Q. Then, as I understand it, when you put it in 
your cooler and take it out, the labels in practically all the 
cases are sweated off or come off? 
A. Ordinarily they do. 
Q. Does this show any indication of the label having come 
off or being in the cooler 7 
A. I would not say so. 
Q. Could you say whether or not that bottle came out of 
your cooler in that condition? 
A. I could not. I could not say anything about the beer 
or the transaction on that day, because I was not on duty at 
that thne. 
RE-DIRECT EXAlviiNATION. 
By Mr. Fine: 
Q. You would not swear you did not sell that bottle of beer, 
or one way or the other? 
A. No, I would not swear one way or the other, because I 
don't know "rhether that bottle of beer came into my place 
yesterday or two years ago. 
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Mrs. Er'ftes.t Smith. 
Q. You don't knowf· 
A. ·No, sir. 
page 81 ~ MRS. ERNEST SMITH, 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 
Examined by ~{r. Fine: 
Q. State your name, please! 
A. Mrs. Ernest Smith. 
Q. Mrs. Ernest SmithY 
A. Yes. 
Q. You were employed by Dr. Payne particularly on this 
day, December 13, 1936, when this beer was delivered to ~Irs .. 
Baker? 
A. Yes. I have been there practically about ten years. 
Q. You remember this transaction, do you not 1 
A. Very well. 
Q. Do you remember Mrs. Baker calling you up and asking 
you to send the beer f 
A. Yes, sir. 
Q. Did you do that f 
A. Yes, sir. 
Q. Did you use your delivery boy 1 
A. Yes, sir. Charlie Hinton. 
Q. And how many bottles did you send, do yon rememherT 
A. If I am not mistaken, it was six. I would not say for 
sure. 
Q. Mrs. Baker said it was either three or sixf 
page 82 ~ A. I think it was six. 
Q. Do you re1nember receiving a telephone calf 
from Mrs. Baker a bout one bottle going bad Y 
_4... Yes, and I said I would send down and get it and st~nd 
another, .and she said 0. K.; but she wonld not send it back .. 
Q. Do you remen1ber what time it was 1 
A. IIalf past two or quarter of three. 
Q.. Are you sure that was the same day on 'vhich you sent 
the bottles f 
A. Yes. 
CROSS EXA~fiNATION. 
By Mr. Swink: 
Q. Mrs. Smith, you say Mrs. Baker phoned yon ordering 
six bottles of beer on December 13th~ 
Clara E. Fisher v. Globe Brewing Company, Inc. 51 
Mrs. Ernest Smith. 
A. Yes, sir. 
Q. Do you know what time of day that was f 
A. It was between twelve and two. It \vas not later than 
two o'clock. 
Q. And you sent the delivery boy with the beer? 
A. Yes. 
Q. How long after that before you received- this phone 
message from Mrs. Baker f 
A. I will say fifteen or twenty minutes. 
page 83 ~ Q. Now, l\{rs. Smith, did you receive orders from 
Mrs. Baker prior to that time~ 
A. Yes, and since, too. 
Q. How often f 
A. Well, son1etimes every day and 1naybe she missed a day 
ailfl if she goes away she doesn't order anything, but she 
still orders beer from the drug store. 
Q. Does she still specify Arrow Beer f 
A. Yes, sir. 
Q. I believe you testified in response to 1\tfr. Fine's ques-
tion that she told you there was some smell like kerosene in 
one bottlef 
A. And asked that I send her another bottle. 
Q. And you asked her to send the other bottle back? 
A. Yes, and the same boy took the bottle back before he 
took another order. 
Q. Did he bring the bottle back? 
A. 'No; she would not give it to him. 
Q. You are in the store practically all the time: are you 
not? · · 
A. Yes. 
Q. Is there any way kerosene could have gotten into that 
beer while in the possession of Payne Dr~1g Company? 
A. None whatsoever. \Ve do not carry anything of that 
nature at all. 
page 84 ~ Q. The cro,vn \vas not taken off? 
.A .• Absolutely not, not unless \Ve served it across 
the counter. 
Q. Have you observed, l\irs. Smith, in taking out bottles 
of beer for delivery outside, as in this case, whether or not 
the labels and nan1es on the bottle-
A. (Interposing) You will not find one out of a hundred 
that has a whole label on it. In the w·ater the label is bound 
to come off, and the only way that we can tell one from the 
other is by the label on the top. There is a law about the 
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crown. We could not tell one bottle from the other without 
it because the label is off. 
Q. Now, you look at the crown? 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Fine: 
, Q. You would not swear you did not have a label on this 
particular bottle, 'vould you? 
A. No, I would not swear to it, but you can see for your-
self. Anybody who puts beer in water, the label hardly ever 
sticks on, and you can tell by that that it has hardly been in 
the water. 
Q. Do you know Mrs. BakerY 
A. Yes. 
page 85 r Q. How long? 
A. Since I have been in the drug· store. 
Q. She is a good, reputable woman? 
A. I do not kno'v anything about her. 
Q. Is she a bad woman T 
A. I don't know anything about that. 
Q. You don't know whether she concocted that Y 
A. I couldn't say. 
The Court: She couldn't say that. 
J\!Ir. Fine: I want to show whether she is a reputable woman. 
Witness: I think that is for the jury to decide. 
MARY ALICE MASSEY, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined bv lvir. Fine : 
Q. Your ns.me is Mary Alice Massey f 
A. Yes, sir. 
Q. lVIrs. J\!Iassey, you are the niece-
The Court: Are you married? 
vVitness : Yes, sir. 
The Court: Well, you don't look it. 
page 86 ~ By Mr. Fine: 
Q. Mrs. Massey, were you present at your aunt's 
I . 
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Mary Alice Massey. 
home when Mrs. Edith Fisher had taken some beer and then 
became ill? 
A. Yes, sir, I was. 
Q. You were present' 
A. Yes, sir. 
Q. Will you tell his Honor and the gentlemen of the jury 
:a.bout the circumstances, how she drank this beer and about 
how long after it was that she had this pain? 
A. Mter they brought the beer, she opened the beer and 
drank it in the dining room and poured out two glasses of 
beer, one for Edith :and one for herself. Edith drank almost 
a whole glass of beer, and she just said it tasted funny and 
smelled funny. She said it tasted like kerosene, and my 
:aunt smelled it and she thought it smelled like kerosene and 
I smelled it. They took it· to the kitchen and looked at it up 
to the window, and it looked like it had bugs in it, and they 
poured it out, and they didn't know wpat it was. 
Q. "\Vere you present when your aunt called the doctor! 
A. Yes, I was. 
Q. Did you stay there the entire evening? 
A. Yes, I ~tayed all night there. 
Q. What was the condition of M~rs. Fit;;her? 
page 87} A. Well, she seemed to be in very much pain. 
Q. Can you tell whether or not this is the same 
odor, looks like tl1e same beer? 
J\fr. Swink: If your Honor please, I object to tl1at. It ntay 
look like it and it need not be the same. The question is 
whether or not it is the same. 
l\fr. Fine: We will show that it is the same. We have not 
rested. 
The Court: Will you let 1\fr. Swink finish his objection? 
l\ir. Swink: My objection is-
The Court: I overrule the objection. The witness can 
say what she knows about it, and the jury takes it for what it 
is worth. 
Mr. Swink: It looks like it and smells like it, but it is not 
the same. 
The Court: I think the Supreme Court has held anything· 
that looks like whiskey and smells like it, it is not necessarily 
whiskey. 
M~r. Swink: That is true, but following my line of thou~ht 
just now, a preparation that counsel or someone else has fixed 
up to smell like and look like the original thing-
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Mr. Fine: Now, if your Honor please, I resent that remark, 
and I ask ~Ir. Swink to apologize for it. 
1\t[r. Swink: I don't say you did. 
page 88 ~ . ~Ir. Fine : I ask your l-Ion or to instnrct the 
Jury-
The Court: I think it is uncalled for, and the jury is in-
structed to disregard it. Lawyers talk a lot and don't n1ean 
anything by it. 
By Mr. Fine: 
Q. Your answer \Vas it looked like it and smelled like· it~ is 
that right? 
A. Yes, sir. 
1\:Ir. Fine : Answer this gentlen1an. 
CROSS EXAJ\1:INATION. 
Bv ~f.r. Swinl\: : 
.. Q. Do you live with ~Irs. Bakerf 
A. I do. 
Q. You were living with her at ti1at timer 
A. I was staying there two weeks at that time. 
J\£r. Swink: That is all. I n1ove to strike out l1er evidence 
as irrelevant and imn1aterial and having no bearing on tlris 
question at issue. 
The Court: The motion will be overruled. 
1\fr. s,vink: I save an exception. 
page 89 ~- SI-IIRLEY P. CLAUD, 
being duly s\\rorn, testified as foiiows : 
Examined by 1\fr. Fine: 
Q. Your nan1e is Shirley P. Claud! 
A. Yes, sir. 
Q. If ow old are yon"! 
A. 29. 
Q. You are a practicing lawyer of the State of Virginia ·:r 
A. Tbat is right. 
Q. How long have you been qualified? 
A. Beven years, I think-,J uly 1, 1930, I think 
Q. You are a native of the City of Portsmouth~ are you 
not? 
it. Yes. 
Clara E. Fisher v. Globe Brewing Company, Inc. 55 
Shirley P. Cla1.td. 
Q. Mr. Claud, I ask you, in view of the remarks of my 
friend, when this bottle of beer was placed in your posscs-
sionY 
· A. It was on the 15th of December, 1936. 
Q. And who brought it into your office f 
A. Mrs. Fisher, in company of :h{rs. Baker. 
Q. Have you concocted anything· or done anything to change 
this beer or help it. in any way? · . 
A. I have not. That beer is identical today as it was the 
day it was brought to my office. 
page 90 ~ Q. Since December 13, 1936, is it true, or not, 
that suit was filed in this case last year? 
A. Suit was filed soon after she called at my office. I do 
not remember the exact date. 
Q. As a matter of fact, I ask you to look at this petition 
for attachment and state when that petition was filed 1 
A. The petition was :filed on the second of April, 1937. 
Q. When was the petition sworn to? 
A. It was prepared on the 2nd of April, 1937. 
Q. I ask you if it was not filed with 1{. A. Bain, Jr., Clerk 
of this Court~ 
A.. It was. 
Q. As a matter of fact, this case was tried by this Court 
in 1937? 
A. It was not tried, but came up on a motion. 
Q. On the question of jurisdiction? 
A. Yes. 
Q. And went to the Supreme Court and came back? 
A. Yes. 
CROSS EXAl\1INATION. 
By :hfr. Swink.: 
Q. You say that bottle of beer was carried over to you on 
December 15, 1936f 
page 91 ~ A. Yes. 
Q. And it has been in your possession ever since? 
A. I don't say it has been in my possession but in our pos-
session. That beer was turned over to me on December 15, 
1936, and remained in my possession until April, 1937; at that 
time the contents of the bottle, "'ith the cap, 'vas turned over 
to. Mr. Fine, and has been in his safe ever since. The con-
tents were carried to tl1e chemist in Norfolk and delivered to 
the chemist. 
Q. Did you have it analyzed? 
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.... ~. No, but the contents have been in the blue bottle. 
Q. Why didn't yo\1 have it analyzed' 
· A. Because the expense would be about $15Q, ~~d. ~either 
my client nor l could bear t4at expense. ' 
1\{r. Fine~ We rest, if your Honor please. 
Mr. Swink: 1 would like to sub~it ~ mQtion~ 
The Court: I think I know what your motion will be, and 
I overrule it, and you can take an exception. 
~Ir. Swink: Yes, sir.. I would like to say that we had sub-
poenaed ~fr. G~nsberg- and 1vir. Payne and Mrs. Smith, to use 
thell.\. 
page 92 ~ JOHN FITZGERALD, 
a witness on behalf of the defendant, being duly 
sworn, testified as follows: 
Examined by ~Ir. Swink: 
Q. Now, l\tfr. Fitzgerald, I want you to talk loud enough 
for the jury, these gentlemen, to hear you. Please state your· 
name, residence, and occupation. 
A.. .John Fitzgerald; 428 East l\Hddle Street, Baltimore, 
1\faryland; ]\faster Brewer at the Globe Br·ewing Company. 
~. : 
By the Court: 
Q. I notice that Mr. Swink seemed to be a little bashful in 
asking your age f 
A. 70 years. 
By J\fr. Swink: 
Q. I-I ow long have you been a master brewer~ 
A. Since 1902-36 years. 
Q. ~uring that time you have been in the employ of the 
brewerv as a brewer and master brewer? 
A. With the exception of two years. 
Q. Now, ~Ir. Fitzgerald, will you tell his Honor and the 
jury what process tl1e brewery goes through in the manu_, 
facture and bottling and shipping of beer' 
A. If I tell you all about it, I would be here until morning. 
Q. What kind of machinery do you use? 
page 9:~ ~ A. We have the most approved bottling ma-
chinery and the most approved washing machine 
and storage. 
Q. 1\fr. Fitzg·erald, is there any kerosene used in the process 
of 1nanufacturing or bottling beerf 
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A. No. 
Q. 'Vhat kind of process do yon use in sterilizing and clean-
ing your bottles 1 
A. Well, we have a tank that is technically called a storage 
tank, which has different compartments in it. The first three 
tanks or compartments are filled with three and a half per 
cent caustic solution. 
Q. All right. 
A. The second or the last two are filled with clean cold 
·water. The bottles are placed on a conveyor and there are 
five men who examine the bottles to be sure that there are no 
broken bottles and no dirty bottles. 
There are four men who examine them to be sure that there 
are no broken bottles in there. Each bottle~ as it goes into 
every compartment, is filled with the caustic solution and 
emptied before it goes into the second compartment .. 
. Then it is filled again and emptied again before it goes 
into the third compartment, and the same process used for the 
wl1ole compartment. 
Then, when it leaves that, it runs through a scrubber. The 
bottles are scrubbed, and the men stand there un-
})age 94 } der 200 watt lamps to see that there are no broken 
or dirtv bottles. 
Then the bottles are rinsed twice and brushed twice, and 
when brushed there is a spray of water in each bottle, and 
the brushes n1ake 300 revolutions each minute, and they are 
rin~ecl twice. 
Then they come over a light where there are ten 75-watt 
lights and a man stands there to watch the bottles and see 
whether there are broken or dirtv bottles. 
rrhen there is a conveyor which goes to the filler and a 
man stands tl1ere to see for fear a 1nan might miss one. They 
are filled, and thev are carted, and no human hand touches 
fuem. · · 
Then they are pasteurized; there are two men who have 
two hundred watt lamps, 'vho look at them. · 
Bv the Court: 
· 9· Did you bring with you a diagram of the washing ma-
clnne? · 
A. No, I did not bring it, but I can ~ave it mailedto you. 
Q. I want it for the benefit of the Jury. What distance 
do these bottles travel from the tiine they are put in the 
soaker until they al'e filled? What distance do they travel! 
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A. The washer has fifteen bottles in width; they travel 
abont one foot. 
Q. WhatY 
page 95 r A. About a foot. 
Q. They travel only a foot! 
A .. Y es1 sir. Of course, the bottles enter the- filler and 
they are about 60. 
Q. I thought that they went into a soaf\:er. and then into 
the caustic solution? 
A. That is true. They are scrubbed after they leave the-
soaker. 
By ~Ir. Swink: 
Q. All that you have described is mecha:aicalr is it not t 
A. Yes, sir. 
Q. Are those machines accepted and are they the la:test 
improved machines for the cleansing of bottles i 
A. Yes, sir. 
Q. Now, we come to the ingredients or the contents of the 
bottles: How is that prepared 1 Is there any possibility o:I 
kerosene gettiRg into itT 
A. No possibility of it. That is absolutely impossible. 
The smallest tank that we have contains over 2,000 gallons,. 
and it holds about fifteen thousand. 
Q .. The smallest tank or vat holds a quantity of about fif-
teen thousalld bottles f 
A. TI:lat is right. 
page 90. ~ Q. And if tllere was any I{erosene in it, it 'voulci 
be in the entire fifteen thousand~ 
A. Yes. 
Q. Has the brewery the Tates~ approved and accepted ma-
~hinery for the manufacture and brew: (}f beerY 
·A. Yes, sir, it has. 
Q. Have you ever had any con1plaint m· kerosene being in 
any (}f youF p1·oducts 7 
A. Never to my knowledge. 
Q. If there had been any-
A. It would come directly to me ali right 
Q. If there had been complaint 7 
A. I have been there all these years, and this is the first 
I have ever heard". 
Q. ~fr. Fitzgerald, I 'vant to ask you a question based on 
your knowledge and experience of brewing: If kerosene or 
oil was in that bottle and the contents were poured out into a 
glass, would the beer foamY 
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A. No, sir, it would not foam. The slightest trace of grease 
would not let it foam. Any of you gentlemen know that 
who have drank any beer. 
Q. Mrs. Baker testified when she poured the beer out into 
the glass there was a foam on it, and, therefore, she did 
not see the color and contents; if that stuff had been in the 
bottle at the time she poured it out, I am asking yon 
page 97 r as an expert whether or not it would have foamed T 
A. No, it would not foam. 
Q. I would like to ask you this question as an expert, Mr. 
Fitzgerald: If this fluid had been in this bottle, and the 
bottle had been opened two years ago, would it have remained 
in that condition if it was beer? 
A. If it were beer and the bottle were permitted to remain 
open it would have at least quarter of an inch thick of scale 
and bacteria on the top of the beer. 
Q. That is, the bacteria would be quarter of an inch on 
top of it? 
A. It germinates and develops, and it would ·be there. 
Q. Will you smell that and tell me what in your opinion 
is that? Is that your Arrow Beer 1 
A. It does not smell like Arrow Beer. It smells like kero-
sene all right. 
Q. Is every possible precaution used in the manufacture 
of the beer? 
A. Everything possible. If there was anything else that 
we c~uld do, we would do it. Everything known to science 
've have done to protect the beer. 
Q. After it is capped or crowned, it is then shipped out 
from the brewery to the distributors? 
A. That is right. 
Q. And is the crown ever removed 1 
page 98 ~ A. Never. If the crown is removed, the heer i::; 
no good. 
CROSS EXA~IINATION. 
By Mr. Fine: 
Q. You are an expert witness, are you not, 1\fr. Fitzgerald? 
A. I do not know what you call me. 1\lly profession is brew-
master. 
Q. You have testified before as an.expert, have you not? 
A. Never. 
Q. Never before? 
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A. No. I never testified in cout't before. 
Q. You never have before~ 
A. No. 
Q. Do you know how many bottles a minute· you all pack 
up and send out into the world 1 
A. I can tell you about, but not exactly. 
Q. Don't you know that? 
A. I know that we send out about 300 bottles a minute. 
Q. 300 bottles a minute~ 
A. Yes. 
Q. How long does it take for a bottle to come out when 
you put it into this 1pachine, wash it, clean it, or, to take 
your own expression, putting this caustic solution on it, put· 
ting the brushes through it at 300 revolutions a 
page 99 ~ minute, on the conveyor, pasteurize it,-how many 
minutes does it take per bottle? 
A. I can't tell you, but I can tell you how long it takes 
to go through the pasteurizer-one hour and ten minutes for 
every 'Qottle . 
. Q. You m~an you soak it in water for an hour and ten 
minutes¥ 
A. Yes. 
Q. What do you mean by "pasteurizing"¥ 
A. I guess you know. 
Q. I want to know what it means in the beer business. I 
have heard of cleaning a bottle and bottling them, but not 
pasteurizing. 
A. It means in beer the pasteurizing and fermentation to 
clean it. 
Q. If there is anything inside of the beer? 
A. Yes. 
Q. I am talking about the bottles. Do you have any hot 
boiling water, or just the caustic solution 1 
A. The first tank it is 120, and the second 140 and the third 
160. 
By the Court : 
Q. That. is the degrees of temperature? 
A. Yes. You have to increase it regularly so as 
page 100 ~ not to break the glass. 
By :Mr. Fine: 
Q. These brushes that work in there, they work mechani-
cally~ · 
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A. Yes. 
Q. These bottles, when they come out, there are 300 a 
minute? 
A. Yes. 
Q. If the bottle had not been cleaned and had something 
in it, necessarily the other 14,999 bottles would not have the 
same thing that the other bottles had; is that correct7 
A. That is possible. 
~Ir. Fine: Stand aside. 
RE-DIRECT EX.AlVIINATION .. 
By J\IIr. S'wink: 
Q. Mr. Fitzgerald, if the contents of one of the bottles 
showed this percentage of kerosene in it, 'vill you state whether 
or not the other bottles filled from that same vat would neces-
sarily have the same contents in it. 
A. Surely it 'vould. 
Q. Was this all drawn fr01n one similar quantity? 
A. Yes, sir .. 
page 101} Q. I do not think Mr. Fine exactly understood 
you in asking the last question .. 
J\IIr. Fine: I understood hin1, and I am satisfied with the 
answer. 
Bv J\IIr. S'vink: 
., Q. He asked you if there was some impurity inside of the 
bottle, is there any method used by the brewery to detect 
'vhether or not, after the washing, there is any foreign sub-
stance in the bottles before they are filled 1 
A. Yes, sir. We have the light box and after the bottles 
are washed there is a series of 10x50 lights and the man 
who stands in front has nothing to do but watch the bottles. 
Q. Do you have one man or a battery of men 1 
A. We have three. These men are in front of what is called 
a light; the bottles are mechanically set in a chain that 
carries them along. One-half goes to one filler and half goes 
to the other ; there is a man to wafch them go through. After 
they are filled and pasteurized there are two men who wash 
them again when they are pasteurized. 
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Q. Then there is a light reflected so as to detect any iln-
purity in itt 
Mr. Fine : He cannot ask the same thing over. 
The Court= That is true, but I do not kno'v that I have 
it clear myself,. and I am glad in this particular 
page 102 ~ instance that he asked over. 
By the Court : 
Q. When these bottles come around on the corking table,. 
do you have a man around there 1 
A. The washer is .fifteen bottles wide, and a bristle goes 
into each bottle, and two series of bristles go into 
each bottle. If there is anything in these bottles, the 
machine gets it. If there is a crown or a ·piece of cigarette 
· in it, it would choke the whole machinery up. After it is 
washed it drops over the light, and a man stands there, and 
all that he has to do is to watch it. There is a chain which 
carries one bottle, and as those go along they will reach the 
filler and there is a man there, and that makes three men. 
RE-CROSS EXAMINATION. 
By Mr. Fine: 
Q. Yon sa.y that there are four men that watch these bot-
tles come out after they are cleaned with the· solution? 
A. Three. 
Q. Three? 
.A. Yes, sir. 
Q. How many bottles come out by these three men a minutet 
A. About 300. 
Q. 300 for each man? 
page· 103 ~ A. About 150 for each man. 
Q. He has to inspect 150 bottles in a minute t 
A. Yes. 
Q. That is two and a half bottles a second~ 
The Court: That is a matter of calculation. 
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CHARLES HINTON (Colored), 
a witness on behalf of the defendant, being duly sworn, tes-
tified as follows : 
Examined by l\{r. Swink: 
Q. Your name is Charles Hinton 7 
A. Yes. 
Q. In December, 1936, you were employed by Payne Drug 
Company as deli very boy and porter 1 
A. Yes, sir. 
Q. Now, Charlie, what time did you go to work there! 
A. Along about twelve o'clock. 
Q. Do you remember delivering six bottles of Arrow B.eer 
to ~Irs. Baker, on Graydon Avenue, on Sunday before Christ-
mas, 1936? 
A. Yes, sir. 
Q. Where did you get that beerY 
A. From the front cabinet. 
Q. Is that the fountain Y 
A. Yes, sir. 
page 104 ~ Q. At what tin1e did you deliver that beer7 
A. Between 12 and 2. 
Q. Was it very long after you can1e on duty? 
A. I don't know about that. I made one short visit down-
town and came back. 
Q. v"Vhen you took the beer to Mrs. Baker, was it a C. 0. D. 
delivery? 
A. Yes, sir. 
Q. Did she pay you for it? 
A. Yes, sir. 
Q. What was the next you heard as to that beer? 
A. The next I heard, Mrs. Smith said to go around there 
and carry Mrs. Baker some more beer, and she said that she 
had an empty bottle. 
Q. Did she say anything to you a bout bringing the bottle 
back? 
A. She told 1ne to bring it back. 
Q. Do you know whether lVIrs. Baker ordered some other 
beer at that tirne Y 
A. I don't know whether she ordered that beer at all. 
Q. I mean when you went around to get that beer l 
A. I carried the bottle around there then. 
Q. Was it a single bottle? 
A. Yes. 
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Q. Did Mrs. Baker show you the bottle of beer that she 
said had something in it? 
page 105 ~ A. Yes, sir. 
Q. Did you tell her that the Payne Drug Com-
pany wanted it back? 
A. I told her Mrs. Smith sent another bottle and for her 
to send that one back, and she said ''No, I will pay you for 
it", and when I started off with it she took it back. 
Q. She took it away froin you? 
A. Yes, sir. 
Q. Did you look at the bottle? 
A. Yes, sir. 
Q. How full was that bottle then Y 
A. Up about where the top of the· label is. 
Q. This one? 
A. The bottom one there ; right along about where your 
'pencil is. 
Q. Do you know whether the label was on it or notY 
A. I couldn't tell you. I didn't notice the label. 
Q. Did you sn1ell it 1 
A. Yes, sir. 
Q. Did you look at the contents? 
A. I looked in the bottle there and seen something float-
ing around there. 
Q. Did it look like that? 
A. I can't say whether it looked like that, because it was 
in a brown bottle. 
page 106 ~ Q. You could not tell what the color was? 
A. No, sir. 
Q. Had you delivered beer to her prior to that time? 
A. Had I delivered beer there? 
Q. Yes. 
A. Yes, sir. 
Q. Have you delivered beer to her since then? 
A. No; I left in December, Christmas day. · 
Q. You went with the Nehi Bottling Company? 
A. Yes, sir. 
Q. Now, Charlie, did you take the beer out of the case 
and put in the fountain f 
A. I put beer in the fountain and the other boy put it in 
there, too, when he would come on and go off. I don't know 
'vhether he put it in there or ·whether I did. 
Q. Do you know whether or not there was any complaint 
about the other bottles in that caseY 
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A. No, sir. That is the :first I heard of it,-Mrs. Baker. 
Q. How many bottles are in a case? 
A. 24-two dozen in a case. 
Q. And the other 23, or the eighteen after delivering the 
six to Mrs. Baker, were sold to other people T 
A. Yes, sir. · 
page 107 .} Q. And there was no complaint that came in 
as to those? 
A. No, sir. 
Q. Was there any kerosene in the Payne Drug Company's 
place of business 7 
A. I didn't see any there. I went from the front and up-
stairs and in the back and in the st~ck, and I have not seen 
any. 
Q. Do they carry kerosene in stock! 
A. No, sir. 
Q. Was there any possible way that kerosene could have 
gotten into that beer while it was in the possession of Payne 
Drug Company? 
A. No, sir. 
Q. Could it have gotten into the bottle after you took it out· 
of the fountain and delivered it to :!\Irs. Baker? 
A. No, sir, because we didn't carry no kerosene in the drug 
stor·e. 
Q. Was the cap on the beer, or the cro,vn on the beer, when 
you delivered it, the same as when you took it out of the 
fountain? 
A. All the same to me. I had to look to read the crown. 
Q. Why did you have to read the crown Y 
A. Because the label is not on some of them. 
page 108} CROSS EXA~IINATION. 
By Mr. Fine: 




A. No, sir. 
Q. You are employed where now Y 
A. Nehi. 
Q. N ehi Bottling Works? 
.A. Yes, sir. 
Q. You say you did go back that very same day to exchange 
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the bottle and get back the other bottle to get a good bottle f 
A. Yes, sir. 
Q. You could see something floating around in the bottle t 
A. Yes, sir, but I don't kno\v what it was. 
Q. Is that the san1e day you delivered the- beer to her! 
A. Yes, sir. 
Q. Then you sa-w something floating around in the bottle. 
Mr. Claud didn't have a chance to put anything in there~ 
A. I don't kno"r· I don't kno\v whether it \vas in there when 
I carried it arom1d there. 
page 109 r ~Ir. Swink: Your Honor, I want to renew my 
motion to strike out the evidence. 
The Court: Yes. I overrule it. Note an exception. 
~Ir. Swink: On the g1·ound that there is no evidence to 
indicate any negligence. 
·page 110 ~ INSTRUCTIONS~ 
Plavntijf~s Instructio-n 1-P (Gr01nted): 
''The Court instructs the jury that if they find from the 
evidence that the principal defendant, Globe Brewing Con1-
pany, Incorporated, n1anufactured or bottled and placed upon 
the market the bottle or beverage called Arrow Beer in q ues-
tion in this case, for human consumption, and that the plaintiff 
drank of the same bottle or beverage and that as a result of 
the negligence of the Globe Brewing Company the said bottle 
of Arrow Beer so manufactured contained an adulterant and 
the plaintiff was thereby damaged, it is your duty to return 
a verdict for the plaintiff." 
Mr. S\\rink ~ As to Instruction 1-P, the defendant excepts 
to the ruling of the Court in granting said instruction asked 
for by the plaintiff on the ground that it a~sumes negligence 
of the defendant, and also to the refusal of the Court to 
amend the instruction so as to read in the last clause "and 
that as the result of the neg·Iigencc, if any,.". 
Note: "\\TJ1en the instructions were read to the jury, the 
Gourt, after reading Instruction 1-P, said: "By Instruction 
'1-P, the Court does not mean to tell you the Globe Brewing 
Company \vas negligent. It is predicated upon the· fact that 
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page 111 ·~ you the Globe Brewing Con1pany was negligent. I 
am merely construing the instruction, but I do not 
mean to say that the Globe Brewing Company was negli-
gent. That is for you to say. · 
Plaintiff's Instntction 2-P (Granted): 
''The Court furthe1~ instructs the jury that foreign sub-
stances in food packages not tampered with are in themselves 
evidence of negligence. When that is shown, a prin~a facie 
case has been made out, which, if not overborne by evidence 
for the defendant, is sufficient to obtain a verdict for the 
plaintiff. '' 
Defendwn..t 's Tnstntction 1-D (Granted) : 
''The Court instructs the jury that the defendant Globe 
Brewing Company, is not an insurer or guarantor of the abso-
lute purity of its product, but was under the legal duty of 
exercising a high degree of care to see tha.t its drink was fit 
for consumption and free from foreign substances, and if the 
jury believe from the evidence that the said Globe Brewing 
Company exercised a high degree of care in the washing, 
sterilizing and inspection of its bottles, then they should 
find for the defendant.'' 
page ·112 ~ Defendant's In.struction 2-D (Refused): 
"The Court further instructs the jury that the ideas of 
negligence and duty are correlative and there is no such thing 
as negligence in the abstract; negligence is simply neglect 
of some care which we are bound by law to exercise toward 
somebody and unless and· until you are Ratisfied that there 
\Vas negligence on the part of the defendant company, you 
will go no further, you stop, and your verdict would be for 
the defendant.'' 
1vfr. Swink: The defendant excepts to the refusal of the 
Court to give instruction 2-D as asked for, in that it tells 
the jury that in order to find for the plaintiff there must be 
some evidence of the negligence of the. defendant, and it de-
fines negligence. 
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Defendant's Instruction 3-D (G1·anted): 
''The Covrt further instructs the jury that the gist of this 
action is negligence, and unless the plaintiff has shown by a 
preponderance of the evidence that the defendant 'vas neg-
ligent, and that such negligence, if any, was the sole proxi-
mate cause of the plaintiff's injury, the Jury shall find for 
the defendant.'' 
Defendant's Instruction 4-D (Refused): 
''The Court further instructs the jury that if they believe 
from the evidence that the defendant was not neg-
page 113 ~ ligent and did exercise a high degree of care and 
any foreign substance got into the bottle notwith-
standing this care, that would be what the law designates as 
an unavoidable accident for the occurrence of which the de-
fendant would not be liable.'' 
Mr. Swink: The defendant excepts to the action of the 
Court in rejecting Instruction No. 4-D offered by the defend-
ant in that it leaves open the question a~S to whether or not 
the foreign substance alleged to be in the beer got in the beer 
without the negligence of the defendant. 
Defendant's Instruction 5-D (Refused): 
"The Court instructs the jury that if the evidence is 
equally consistent with the theory that the kerosene was in 
the beer at the time of delivery to ~Irs. Baker, or inadvertently 
got irito the beer after the bottle was opened and 'vhile being 
served by Mrs. Baker, they must :find for the defendant.'' 
Mr. Swink: As ~o Instruction 5-D, the defendant excepts 
to the action of the Court in refusing this instruction as the 
evidence discloses that the beer was delivered to Mrs. Baker 
several hours before complaint was made and no explanation 
or evidence was offered as to the manner in which 
page 114 ~ the beer was handled by her during that inter-
val. 
Defendant's Instruction G-D (Granted): 
''The Court instructs the jury that eYen though they be-
lieve the defendant did not exercise the high degree of care 
required in the man~facture of the beer in evidence, the plain-
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tiff is entitled to recover only actual damages incurred by her 
unless they should further find that the defendant's conduct 
was malicious or wanton, displaying a spirit of mischief to-
wards the plaintiff or of reckless and criminal fndifference to 
her rights.'' 
Defendant's Instruction 7-D (Granted): 
''The Court instructs the jury the la'v imposes upon a per- · 
son the duty to exercise ordinary care to protect himself 
against the alleged negligence of another, and if they beiieve 
from the evidence that the plaintiff in this case, by the exer-
cise of ordinary care on her part by the u.se of her senses of 
sight, smell or taste, could have detected the kerosene and 
other fore~gn substances allegedly in the beer, and failed to 
do so, you should find for the defendant.'' 
~{r. Fine: I respectfully submit that the Cou~t erred in 
granting Instruction 7 -D, as there is no ~vidence in the record 
of any contributory negligence on the part of the plaintiff; 
nor has the defendant pleaded contributory neg-
page 115 ~ ligence; nor is there any evidence in the record 
of contributory negligence, !lnd the instruction 
should have been refused because it is misleading and not 
a correct statement of contributory negligence. 
Note: The case was argued by counsel. The jury re-
tired at 4:20 P. M. ·and returned at 4:43 P. M. the following 
verdict: 
'''Ve, the jury, find for the plaintiff 3nd fix her damages 
at $400.00. George 0. Diggs, Foreman." 
~{r. Swink: I make a motion to set aside the verdict as 
contrary to the law and the evidence. 
Note: This motion was continued to a future date. 
A Copy. 
B. D. WffiTE. 
page 116} And thereupon the jury retired and rendered 
a verdict in favor of the plaintiff and assessed 
the damages in the sum of four hundred dollars ($400.00}. 
And the court set aside the verdict of the jury and entered 
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up judgment for the defendant notwithstanding the said ver-
dict, to which action of the court in setting aside the verdict· 
of the jury and entering up judgn1ent for the defendant,. 
the plaintiff excepted. 
And the said plaintiff no'v prays that her hili of exceptions 
number 1 may be signed, sealed and n1ade a part of the record 
herein, which is accordingly done in due time on this 25th 
day of November, 1938 .. 
B. D. \'TRITE, 
Judge, Circuit Court of the City of Portsmouth .. 
page f~-7 ~ State of Virginia, 
City of Portsmouth, to-wit: 
I, Kenneth A. Bain, Jr., Clerk of. the Circuit Court of 
the City of Portsmouth, in the State of Virginia, do hereby 
certify that the foregoing is a true transcript of the record 
in the foregoing cause; and I further certify that the notice 
required by Section 6339, Code of 1919, was duly given in 
accordance with said section. 
·Given under my hand this 30th day of November, 1938. 
l{ENNETH A. BAIN, JR., Clerk. 
l{enneth A. Bain, Jr., Clerk. 
By~ D. C .. 
Cost of the record $14.80. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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